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Introduction 
 
AirHelp is a passenger rights advocate company, helping air passengers around the world to              
understand and enforce their rights in the event of flight disruptions. 
  
We educate and fight for millions of travelers who are unsure of their rights, lack the time, or                  
lack the expertise to embark on the road to justice independently. Until now, we have directly                
serviced more than seven million air travelers and indirectly helped many millions more.  
  
As a global leader in air passenger rights, we always welcome new air passenger regulations,               
especially if they offer legal certainty, improve conditions and truly protect travelers. 
  
AirHelp has founded APRA (Association of Passenger Rights Advocates), an organization that            
advises the EU commission and other EU bodies on air passenger rights in the EU, providing a                 
voice of the traveler to counter the heavy airline lobby groups in the EU. 
  
First of all, we are extremely pleased that Canada has adopted the Act , further solidifying               1

Canada as a center of aviation law in general and air passenger rights specifically through the                
1999 Montreal Convention . Canada’s position as a hallmark in the industry also comes with              2

added responsibility. Other countries will look to Canada for guidance. The decisions made by              
the CTA  will not only affect Canadian travelers. 3

 
However, the Act comes with a fundamental flaw that can only be attributed to excessive airline                
lobbying. The distinction between flight disruptions i) within the airline's control and ii) within the               
airline's control but required for safety reasons (including mechanical malfunctions) not only            

1 The Transportation Modernization Act (Bill C-49) 
2 https://www.iata.org/policy/Documents/MC99_en.pdf 
3 Canadian Transportation Agency 
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makes the right to compensation illusory, it also endangers the safety of passengers. This will               
be explained in the first section below.  
  
 
Based on our experience with EC 261 and other regulations around the world, we urge the                4

CTA to pledge by these three simple principles for rule making: 
 
1. High level of rights to information 
2. High level of traveler protection in the event of disruptions 
3. Strict airline liability for disruptions 
  
We will detail these principles in sections 2-4 below, followed by more specific             
recommendations and guidance to the questions asked by the CTA in its discussion paper in               5

section 5 and finally we will conclude in section 6. 
  
 

1. A fundamental flaw 
 

1.1. To exclude mechanical malfunctions from the right to compensation, will not only make the              
right to compensation illusory, it will also endanger the safety of passengers. 

 
1.2. In other words, the whole purpose of the Act to offer better protection of passengers will crash                 

on the runway.  
 

1.3. Maintaining the fleet of aircraft is one of the core functions of an airline and within its absolute                  
control. With the current wording of the Act, it is also within the control of the airline to use any                    
mechanical failures as an excuse not to compensate its passengers for disruptions. There is no               
third-party control of the airlines’ use of mechanical failures as an excuse and before the               
decision by the European Court of Justice in case C-549/07 (Wallentin-Hermann) , the most             6

common reason for disruptions covered by EC 261 was “technical problems” as it is called in                
EU. It is impossible for the average traveler to fact-check the airlines on this.  

4 Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 
establishing common rules on compensation and assistance to passengers in the event of denied 
boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91 
5 http://www.airpassengerprotection.ca/discussion-paper 
6 The decision in Wallentin-Hermann clarified that technical problems are not extraordinary circumstances 
under EC 261, except only if caused by terror, sabotage or a hidden manufacturer defect. 
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1.4. Moreover, the distinction will not incentivize the airlines to have the highest levels of              

maintenance and fleet upgrade. On the contrary, it will risk leading airlines to lower their               
standard of maintenance, risking the safety of passengers. Some mechanical failures are            
caught in time during pre-flight check, but some will inevitably happen during flight. 

 
1.5. We urge the CTA and the Minister to repair this flaw to the widest extent possible. 

 
1.6. One way to partly repair is to define “mechanical failures” as “hidden manufacturer defects”,              

meaning that only “aircraft defects attributed to the manufacturer that were not visible upon              
aircraft delivery or communicated by the manufacturer to the airline before disruption caused             
by such defect” can excuse the airline from the obligation to pay compensation. 

 
1.7. Another way is to require airlines to publish all mechanical failures that are used not to                

compensate passengers, so third-party professionals can determine possible abuse and the           
CTA can step in, if certain airlines seem to have above the average amount of mechanical                
failures, with the consequence of potentially losing their license to operate as their             
maintenance levels are endangering the safety of passengers.  

 
 

2. High level of rights to information 
 

2.1. As the purpose of the Act is to improve the protection of air passengers, it is vital to make the                    
passengers aware of their rights. Otherwise, how can they exercise them? Awareness is             
deeply related to communication. 

 
2.2. Passengers should be made aware of their rights on an easily accessible part of the airlines’                

websites for their general information, and more importantly, by airline staff during disruption.             
The communication needs to be easily digestible for the average consumer. This can be              
achieved through e.g. infographics. As safety procedures are depicted on a laminated paper in              
the aircraft seat pocket of each passenger, the same could be applicable for air passenger               
rights. 

 
2.3. Another important factor for awareness is understanding. The lawmakers of the Act know that              

too, and it is actually embedded in the text of the Act itself, cf. art. 86.11(1)(a): 
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“The Agency shall, after consulting with the Minister, make regulations in relation to flights to,               
from and within Canada, including connecting flights, 
(a) respecting the carrier’s obligation to make terms and conditions of carriage and information             
regarding any recourse available against the carrier, as specified in the regulations, readily             
available to passengers in language that is simple, clear and concise”  
[our highlight] 

 
2.4. In other words, the authority granted to the CTA by the Act is explicitly defined to create rules                  

that are simple, clear and concise.  
 

2.5. If rules are made too complex and containing too many levels and exceptions, they are difficult                
to understand. The result being that passengers might be aware that they have rights, but not                
exactly what those rights are and when they apply. In a recent survey commissioned to               
YouGov by AirHelp, it was concluded that 85% European travelers don’t know their rights . In               7

this regard, EC 261 has partly failed, and we urge the CTA not to make the same mistake. One                   
example is “extraordinary circumstances”, cf. article art 5(3) of EC 261: 

 
“An operating air carrier shall not be obliged to pay compensation in accordance with Article 7,                
if it can prove that the cancellation is caused by extraordinary circumstances which could not               
have been avoided even if all reasonable measures had been taken.” 
[my highlight] 

  
What “extraordinary circumstances” means is nearly impossible for the average passenger to            
grasp. Not only was a new legal term introduced with no prior legal tradition to back its                 
meaning, which led to widespread misinterpretation by most airlines and confusion for            
travelers, the exception itself led to a decade long – and still pending – debate and litigation,                 8

which significantly impeded the traveler from exercising her rights . 9

 

7 All data is provided by YouGov Deutschland GmbH. 7.103 respondents participated in the survey, which 
took place in 2018. The results were weighted and are representative for air travellers in the populations 
of Germany, UK, Sweden, Denmark, Italy, Norway and Spain (age 18+). Full survey available here: 
https://drive.google.com/file/d/1r0zYavcHa2BTlpOKNMqfV8FWgk5Z4v5E/view?usp=sharing 
8 In 2007, European Court of Justice (ECJ) handed down case C-549/07 (Wallentin-Hermann) that 
decided that technical problems are not extraordinary circumstances, more than 10 years later, in 2018, 
ECJ handed down case C-195/17 (Krüsemann) that decided that airline strikes are not extraordinary 
circumstances.  
9 The European Consumer Organisation (BEUC), 
http://www.beuc.eu/blog/air-passenger-rights-have-not-taken-off/ 

 

4 
 airhelp.com 



 

 

August 2018 

2.6. Clear and simple rules also have a positive effect for the airlines as a high degree of legal                  
certainty makes it easier to make business decisions . 10

 
2.7. For the purpose of making passengers aware of their rights and giving airlines a clear view of                 

their responsibilities, we strongly encourage the CTA to draft easily understood rules with as              
few levels as possible and as few exceptions as possible.  

 

3. High level of traveler protection in the event  
of disruptions 
 

3.1. In an ideal world, air traffic disruptions would not occur. Neither travelers nor airlines benefit               
from disruptions. They are a nuisance and expensive. With the global connectivity and             
increasing amount of air travel, packed airport slots, understaffing of pilots, and complex airflow              
algorithms, even small disruptions can change the flight schedules of hundreds of flights. 

 
3.2. There is therefore a strong incentive to minimize air traffic disruptions to their minimum and               

have operational measures and preparations in place to swiftly counter them, when they do              
occur. 

 
3.3. Having a high level of traveler protection in the event of disruptions not only mitigates the loss                 

and inconvenience suffered by the traveler, but also disciplines the airlines to avoid them even               
more. Although EC 261 does provide a very high level of traveler protection it is not at a level                   
where it is disciplining the airlines. The report commissioned by the EU Commission and              
prepared by Steer Davies Gleave on the impact of EC 261 shows that: “[the] average cost of                 
the Regulation […] was €1.63 per passenger” and “In many cases this would make no               
difference to relative demand – passengers might select between the airlines because of better              
timing of flights, on board service, connections and frequent flyer programmes, regardless of             
the price difference [of €1.63]” . This is the cost for all the protection offered under EC 261,                 11

including duty of care and monetary compensation and it assumes 100% compliance, meaning             
that every airline always offers and pays for the duty of care and monetary compensation. In                

10 The importance of legal certainty for both individuals and businesses has been consistently 
emphasized by the Organisation for Economic Cooperation and Development (OECD), one example: 
http://www.oecd.org/gov/Understanding-effective-access-justice-workshop-paper-final.pdf 
11https://ec.europa.eu/transport/sites/transport/files/themes/passengers/studies/doc/2012-07-exploratory-s
tudy-on-the-application-and-possible-revision-of-regulation-261-2004.pdf 
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reality, since airlines are nowhere near 100% compliance, the burden or disciplinary effect of              
EC 261 on airlines is marginal to non-existent. 

 
3.4. Studies show that EC 261 has not decreased the proportion of disrupted flights, which seems               12

to support that the level of protection offered by EC 261 is not high enough to discipline the                  
airlines. However, this comes with the caveat that the global environment for air traffic is               
becoming increasingly more prone to disruptions. 

 
3.5. All in all, considering the low cost of EC 261 for airlines and the need to incentivize airlines                  

even more to avoid disruptions, we propose that the level of travel protection should be higher                
than under EC 261. This will obviously also benefit the traveler. 

 
3.6. We have surveyed thousands of our own customers on what they think is important when               

disruptions occur, and the conclusions can be summarized in these three bullets: 
 
1. Immediate and transparent information, including information about air passenger rights,           
during a disruption 
2.   Immediate cash compensation at time of disruption 
3.   Immediate re-routing options through all airlines 

 
3.7. The first bullet addresses the need “to be in the know”. Passengers report the feeling of                

weakness and helplessness is higher when they do not know what is actually going on. Is the                 
flight delayed or cancelled? Why and for how long? What are their rights? These basic               
questions are mostly left unanswered by airlines in the event of disruption, keeping their              
customers in the dark. According to the survey commissioned to YouGov by AirHelp, it was               
found that 66% of European travelers on disrupted flights feel that airlines don't provide enough               
information on air passenger rights . We urge the CTA to oblige airlines to provide this type of                 13

information without options to mislead or hide relevant information. It is impossible to exercise              
your rights, when you do not know the facts to which your rights are linked to. One way to                   
control the compliance of such provision, would be to subject the airlines to submit their actual                
flight data to a centralized and public database, which would include scheduled and actual              
departure and arrival times and reason for disruption (in the event of one). It could be                
structured around disruption classifiers such as “bird strike”, “weather”, “pilot strike”, “ATC            

12 https://www.icao.int/Meetings/atconf6/Documents/WorkingPapers/ATConf6-wp005_en.pdf 
13 All data is provided by YouGov Deutschland GmbH. 7.103 respondents participated in the survey, 
which took place in 2018. The results were weighted and are representative for air travellers in the 
populations of Germany, UK, Sweden, Denmark, Italy, Norway and Spain (age 18+). Full survey available 
here: https://drive.google.com/file/d/1r0zYavcHa2BTlpOKNMqfV8FWgk5Z4v5E/view?usp=sharing 
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restrictions”, “mechanical failure” etc. Taking such measure would help avoid situations such as             
those seen in Europe, where some airlines have been misleading their own passengers with              
regards to the reason for flight disruptions to avoid paying compensation . 14

 
3.8. The second bullet is about care and compensation for inconvenience. Travel disruptions have             

a very large impact on people's lives and businesses and can generate incredible amounts of               
distress. While food vouchers and paid accommodation sound nice, the reality is they can be               
difficult to implement, and are not always of benefit to the traveler. It can be tricky to find staff at                    
short notice to provide the food vouchers and sometimes there’s a shortage of vouchers. The               
same goes with the paid accommodation, where we’ve heard many examples of travelers             
forced to find their own accommodation or sleep in the airport (if allowed). It is also a                 
cumbersome process for the airlines to maintain procedures for food vouchers and maintain             
accommodation options for all the routes they operate. That’s why we believe the easiest              
solution is cash compensation in amounts that i) reflects the inconvenience and ii) covers the               
most basic needs depending on the type of disruption (need for food vs accommodation). By               
providing cash, the traveler is given the choice to use the cash to compensate for food or a                  
hotel, or simply keep it. Some travelers might prefer more expensive meal and hotel options               
and in such case the compensation only offers partial payment. But again, that’s the choice of                
the passenger. While payment on the spot is practically impossible, we recommend that the              
airline is obliged to pay the cash compensation within 14 days following the disruption. 

 
3.9. The third bullet is about minimizing the impact of the disruption on the lives of the travelers.                 

The more re-routing options that are available, the more likely the traveler will reach the final                
destination in time. If the airline is only obliged to offer re-routing using its own fleet, re-routing                 
as a viable remedy for disruption becomes an illusion. With rules establishing re-routing using              
the network of all licensed airlines, there will be a collective incentive for the airlines to work                 
together on a mutual re-routing agreement, facilitating re-routing through the entire network on             
affordable and practically terms. Effective network re-routing will also minimize the negative            
consequences of disruptions for the society as a whole. In the same sense, the sooner the                
delay trigger for re-routing is, the better for the traveler and society.  

  

14 For an overview of the a recent example of this, please visit: 
https://www.reuters.com/article/us-ryanair-britain-atc/uks-nats-disputes-ryanair-claim-of-air-traffic-control-
staff-shortages-idUSKBN1K01TS 
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4. Strict airline liability for disruptions 
 

4.1. By strict liability we mean that the passenger has to show breach of contract (e.g. delay), but                 
not that the airline was at fault. Under EC 261, the airline liability for duty of care is strict, it                    
applies immediately with no exceptions in the event of a disruption. However, the right to               
compensation under EC 261 is a reversed-burden provision, so the airline is liable for              
compensation, unless it can show it was not at fault, which in EC 261 terminology is a                 
two-stringed requirement of showing i) an extraordinary circumstance affecting the flight and ii)             
that the airline took all reasonable measures to avoid the disruption in spite of the extraordinary                
circumstance. Although the reversed-burden provision seems very close to strict liability, the            
unbalanced power between the average consumer and the airlines in reality made the             
exception the general rule. It was further abused by a pro-airline coalition of National              
Enforcement Bodies (NEBs) , that with blessing by the EU Commission established a            15

non-exhaustive list of “extraordinary circumstances”. The list contained 30 types of           
extraordinary circumstances and only 5 types of ordinary circumstances. Completely reversing           
the concept of “extraordinary” to “ordinary”. It was a political scandal that ended with the               
European Ombudsman stepping in to have the EU Commission correct the list . 16

 
4.2. To avoid a similar situation where “the Devil’s reading of the Bible” becomes the official               

mandate for airlines to avoid their responsibilities under the law, we strongly encourage strict              
liability for both duty of care and the payment of compensation. From a cost perspective, the                
vast majority of disruptions are caused by technical problems, airline staff strikes, regular ATC              
restrictions and usual weather, e.g. heavy rain in England, snow in Norway etc., in other words                
events that are regular and inherent within the activity of providing air passenger transport . To               17

include “acts of God” or “force majeure” events under the airline’s liability does not come with                
any significant financial implications for the airlines and will put the travelers in a far better                
position to exercise their rights. 

 

15 EC 261, article 16(1). The NEBs were ironically designated to ensure airline compliance with EC 261 
and be the guardian of the passengers.  
16 https://www.ombudsman.europa.eu/en/summary/en/58539 
17 The latest published data from US carriers show only 0.71% related to extreme weather, see page 25 
here: 
https://www.transportation.gov/sites/dot.gov/files/docs/resources/individuals/aviation-consumer-protection
/316046/2018-july-atcr.pdf 
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4.3. Should the CTA decide not to impose strict liability, we offer the guidance to at least use a well                   
defined existing legal term such as “force majeure” and combine with the reversed-burden             
provision also used in EC 261.  

 

5. Specific recommendations and guidance 
 

5.1. As discussed above, it is our clear recommendation that there is no distinction made in the                
level of care and right to compensation based on the type of disruption. Such distinctions will                
only lead to misunderstandings, abuse by the stronger contract party and ultimately weak or              
worst-case illusory rights. 

 
5.2. If we follow the inherent logic that extreme events must be rare occurrences, the financial               

impact on airlines of including these extreme events as compensation payable circumstances            
is very low. There is therefore no viable argument not to include them. 

 
5.3. To keep the new rules as concise and easily understandable for the average passenger, we               

further recommend no more than three levels of compensation amounts. Three levels will             
further align the Canadian air passenger rights with EC 261. Having in mind that the               
compensation levels under EC 261 seem to have been too low to have any disciplinary effect                
on airlines, we propose the following levels, applying to all three disruption types (delay,              
cancellation and denied boarding): 

 
1.    C$ 500 for delay to final destination on booking of more than 2 hours 
2.    C$ 1,000 for delay to final destination on booking of more than 4 hours 
3.    C$ 2,000 for delay to final destination on booking of more than 6 hours 

 
5.4. The duty of care and the obligation to provide re-routing through all airlines will trigger when it                 

becomes evident that the delay to the final destination on the booking will be more than 2                 
hours. If the airline successfully manages to re-route the passenger to the final destination with               
less than 2 hours delay, the airline will no longer be responsible to pay compensation. 

 
5.5. There is furthermore no distinction between domestic and international flights and no distinction             

between single leg bookings and multiple leg bookings, meaning that a small delay on the first                
leg that results in a missed connection and ultimately a delay of more than 2 hours to the final                   
destination on the booking will entitle the passenger to care and compensation. 
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5.6. In terms of which carrier is responsible for providing care, re-routing and compensation, it is our                
recommendation that the operating carrier and marketing carrier carry joint responsibility           
towards the passenger, but that the marketing carrier can claim its actual cost for providing               
care, re-routing and compensation covered by the operating carrier. Under EC 261 is has              
proven complicated for passengers to claim compensation and to receive care, when it is not               
clear which airline is operating the flight or when the airline is not present at the airport of                  
disruption, which is frequently the case for many operating airlines. 

 
5.7. For delayed and lost luggage, we recommend that the CTA adopt rules that are identical to the                  

1999 Montreal Convention, so travelers will have the same rights for delayed and lost luggage               
regardless of their flight being domestic or international. 

 
5.8. In the event of overlap between the rights to compensation under the new rules adopted by the                 

CTA and e.g. EC 261, we recommend that the passenger cannot be compensated twice or               
more for the same event but be entitled to the highest amount available. For example, if a flight                  
from London to Toronto is disrupted and entitles a passenger to EUR 600 under EC 261 and                 
C$ 1,000 under the new rules adopted by the CTA, the passenger will in total be entitled to                  
receive C$ 1,000.  

 
 

6. Conclusion 

6.1. The Act suffers from a fundamental flaw that needs to be repaired. The exclusion of               
mechanical malfunctions from the right to compensation must be rectified, if the intention of              
protecting passengers is to be given a chance to become reality.  

  
6.2. We believe our recommendations will lead to coherent rules that are easy to understand and               

exercise, fulfilling the needs of the traveler and not imposing a significant financial burden on               
the covered airlines. Especially, if the CTA follows these three simple principles for rule              
making: 

 
1. High level of rights to information 
2. High level of traveler protection in the event of disruptions 
3. Strict airline liability for disruptions 

 
6.3. We stand at the disposal of the CTA for further comments and data and will happily participate                 

in a dialogue with members of the CTA and other stakeholders.  
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