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IN THE MATTER OF A DISPUTE  

BETWEEN: 

 

THE CITY OF ABBOTSFORD 

AND: 

THE MUNICIPAL INSURANCE ASSOCIATION OF BRITISH COLUMBIA 

 

Counsel for the City of Abbotsford: 

James G. Yardley 

Murdy & McAllister 

Barristers & Solicitors 

1155 – 555 Burrard Street 

Vancouver, BC  V7X 1C4 

Tel: 604-689-5263 

 

Counsel for the Municipal Insurance Association: 

John Singleton, Q.C. 

Singleton Urquhart Legal Counsel 

1200 - 925 West Georgia Street 

Vancouver, BC  V6C 3L2 

Tel: 604-682-7474 

ARBITRATOR’S DECISION 

1. The City of Abbotsford (“Abbotsford”) is named as a defendant in an action 

commenced in the Supreme Court British Columbia on May 14, 2004.  The plaintiffs in the 

action are Eugene Drader (“Drader”) and D.K. Heli-Cropper Int’l. Ltd. (“DK”).  Abbotsford 

alleges that the Municipal Insurance Association of British Columbia (“MIA”) is bound to 

defend one or more of the claims made in the action, pursuant to the 2004 Liability Protection 

Agreement (the “LPA”) issued by MIA to all subscribing members.   

2. MIA refused to defend Abbotsford.  MIA’s position is that all the claims in the 

action are excluded by the policy and that no duty to defend arises. 
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3. The parties have submitted this dispute to me for resolution pursuant to clause 

15.04 of the Reciprocal Insurance Exchange Agreement. 

Claims made in the Drader Statement of Claim 

4. The plaintiff Drader owns property in Abbotsford.  It is referred to “the Property” 

in the Statement of Claim.  The plaintiff DK apparently operates a business from the Property.  

Presumably DK is a business operated by Drader, who describes himself as a “Helicopter 

Logging Businessman.” 

5. In addition to the Statement of Claim, the parties have by agreement filed two 

documents, which are uncontroversial.  One of the documents is a Writ of Summons and 

Statement of Claim filed by Drader against Abbotsford in 1996.  The second document is a 

Memorandum of Settlement, made in 2001, concerning that action.  

6. From these documents it appears that in 1996 Abbotsford constructed a berm 

across a drainage ditch situated parallel to the southside of the Property, excavated a notch into a 

bank of earth on the Property and diverted the flow of water from the drainage ditch into the 

Property.  A portion of the surface of the Property collapsed and slid downhill, through a ravine, 

and was deposited adjacent to the north side of the Property. 

7. After years of litigation the earlier action was settled.  In the settlement agreement 

Abbotsford agreed to pay for remedial work to the Property, in exchange for which Drader 

granted Abbotsford a Statutory Right-of-way from its ditch through the Property. 

8. The current Statement of Claim by Drader and DK against Abbotsford makes the 

following allegations which are pertinent to the question of MIA’s duty to defend: 

10. On or about January 29, 2004, the Defendant’s Ditch overflowed, 

crossed the Property over areas outside of the Statutory Right-of-way, and caused 

damage to the Property. 

11. In addition, the water diverted from the Defendant’s Ditch through the 

Property has exceeded, and continues to exceed, a volume which can be safely 

and properly contained within the Statutory Right-of-way, and has caused, and 

continues to cause, damage to the Property. 
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Negligence 

12. The Defendant owes a duty of care to the Plaintiffs to properly maintain 

and repair its Ditch, its Statutory Right-of-way, and any lands effected by its 

statutory right-of-way, in order to provide a safe and effective drainage system 

for water flowing through the Property, which emanates from the Defendant’s 

ditch. 

13. The Defendant has negligently breached this duty of care: 

 (a) by failing to maintain its Ditch and Statutory Right-of-way 

 through the Property; 

 (b) by permitting water in excess of 1.5 cubic metres to flow from 

 the Ditch and into the Statutory Right-of-way, even though this 

 volume of water exceeds the capacity of the Statutory Right-of-

 way to safely and properly drain water through the Property; and 

 (c) by failing to maintain and repair the portions of land 

 immediately adjacent to its Statutory Right-of-way, which have 

 been adversely effected by undercutting of the slope at the base 

 of the Statutory Right-of-way. 

14. The Defendant’s failure to maintain its Ditch, and maintain a volume of 

water no greater 1.5 cubic metres per second in the Ditch, has caused erosion and 

damage to the Property, and further undermined the slope on the Property 

directly above the Statutory Right-of-way. 

15. The Defendant’s continued use of the Statutory Right-of-way, despite the 

increased volume of water flowing into it from the Ditch, has caused and 

continues to cause erosion and undermining of the slopes directly adjacent to the 

Statutory Right-of-way, and has resulted in land slippages and landslides on the 

Property. 

16. The Plaintiffs have suffered, and continue to suffer damages as a result 

of the Defendant’s negligence. 

Nuisance 

17. From on or about January, 2003, to the present, the Defendant has 

continued to divert an excessive volume of water into the Property from its Ditch 

through the Statutory Right-of-way, which activity constitutes a nuisance. 

18. The Defendant’s diversion of a volume of water, in excess of 1.5 cubic 

metres per second, constitutes a nuisance, because it is adversely effecting and 

damaging portions of the Property outside of the Statutory Right-of-way. 

19. As a result of the nuisance, the Plaintiff, Eugene Drader, has suffered and 

continues to suffer: 

 (a) physical damage to the Property; 
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 (b) aesthetic damage to the Property; 

 (c) loss of enjoyment of the Property; 

 (d) great annoyance; 

 (e) mental and emotional distress; and  

 (f) general and special damages. 

20. As a result of nuisance, the Plaintiff, D.K. Heli-Cropper Int’l. Ltd., has 

suffered and will continue to suffer: 

 (a) interruption of its business, and resulting loss of business; and 

 (b) general and special damages. 

21. The Plaintiffs have demanded that the Defendant abate this nuisance, but, 

to date, the Defendant has either refused or neglected to do so. 

9. The Statement of Claim goes on to allege that Abbotsford is also liable for breach 

of the settlement agreement.  There is, in addition, a claim that Abbotsford acted in bad faith and 

should be liable for punitive damages.  Abbotsford concedes that MIA has no duty to defend 

either the breach of contract claim or the bad faith claim, but claims that MIA does have the duty 

to defend the negligence and nuisance claims. 

10. I gather that Abbotsford has appointed defence counsel to defend the Drader 

claim.  There does not appear to be any issue that Abbotsford’s defence counsel will continue to 

defend the claims.  If it is held that MIA had a duty to defend one or more claims Abbotsford is 

not seeking an order that MIA appoint defence counsel and assume conduct of the overall 

defence, but rather an order that MIA should indemnify Abbotsford for 50% of the defence costs. 

The applicable exclusion 

11. Abbotsford was formed when the District of Abbotsford and District of Matsqui 

were amalgamated on January 1, 1995.  Abbotsford then applied to become a subscriber to the 

Reciprocal Insurance Exchange Agreement of the MIA.  MIA was prepared to accept 

Abbotsford’s application only on the basis of Abbotsford agreeing to a Modification Agreement 

to the LPA. The exclusion upon which MIA relies to deny a duty to defend the Drader claim is 

set out in clause 1(c) of Modification Agreement.  Clause 1 provides: 
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1. The coverage available to the City of Abbotsford under the LPA shall not 

include coverage for any claim for damages where the damages arise 

or are alleged to arise in whole or in part out of: 

 a) The actual or potential presence of or flow of water on or under 

 the surface, in or about the area of any lands or in any buildings 

 which have an elevation below 10 metres – Geodetic Survey of 

 Canada Datum NAD27 and or; 

 b) Actual or potential overflow of water from a river, creek, stream 

 or tributary; 

 c) Actual or potential erosion caused in whole or in part by the 

 presence or flow of water on or under the surface of land. 

12. Principles of interpretation of insurance policies that are applicable to this 

arbitration are well settled.  They can be summarized as follows: 

 Coverage provisions should be construed broadly and exclusion clauses narrowly. 

 The widest latitude should be given to the allegations in the pleadings in determining whether 

they raise a claim within the policy. 

 The proper basis for determining whether a duty to defend exists requires an assessment of 

the “substance” and “true nature” of the claims. 

 Where pleadings are not framed with sufficient precision to determine whether they are 

covered by a policy, an insurer’s obligation to defend will be triggered where “on a 

reasonable reading of the pleadings, a claim within coverage can be inferred”: per Monenco 

Limited v. Commonwealth Insurance Company, [2001] 2 S.C.R. 699 at para. 31. 

 In paragraph 32 of Monenco it is stated that some courts have held that: 

…if there is any possibility the claim falls within liability coverage, the insurer 

must defend.  However…the courts must not engage in a ‘fanciful reading of the 

statement of claim merely for the purpose of requiring the insurer to defend. 

 The duty to defend arises where the underlying complaint alleges any facts that might fall 

within the coverage of the policy. 

 At paragraph 34 of Monenco the following appears: 
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Scalera held that the bare assertions advanced in a statement of claim are not 

necessarily determinative.  If  so, the parties to an insurance contract would 

always be at the mercy of a third party pleader….what really matters is not the 

labels used by the plaintiff, but the true nature of the claim….Courts have been 

encouraged to look behind the literal terms of the pleadings in order to assess 

which of the legal claims put forward by the pleader could be supported by the 

factual assertions.  This analysis is undertaken with a view to discerning the true 

‘substance’ of the allegations.  The key question is not whether the claims are 

meritorious, but ‘whether, assuming the verity of all of the plaintiff’s factual 

allegations, the pleadings could possibly support the plaintiffs’ legal allegations. 

 At paragraph 35 Monenco states: 

The factual allegations set out therein must be considered in their entirety to 

determine whether they could possible support the plaintiffs’ legal claims. 

Abbotsford’s argument 

13. Mr. Yardley concedes that the exclusion applies to all claims in the Statement of 

Claim based on erosion. 

14. Mr. Yardley concedes that in paragraph 15 of the Statement of Claim there is a 

claim in respect of erosion, which is excluded, but submits that there is also a claim for land 

slippages which is not excluded.  He concedes that in paragraph 15 the allegation that the 

defendant’s continued use of the right-of-way “has caused and continues to cause erosion and 

undermining of the slopes directly adjacent to the Statutory Right-of-way” is excluded.  However 

he points out that paragraph 15 goes on to add the following language, “and has resulted in land 

slippages and landslides on the Property.”  Mr. Yardley contends the land slippages are, or could 

be, damage unrelated to erosion, and hence not excluded. 

15. Mr. Yardley also points out that nowhere in that portion of the Statement of Claim 

advancing a cause of action in nuisance, namely paragraphs 17 to 21, is there any reference to 

erosion.  There is merely an allegation that Abbotsford’s diversion of water, in excess of 1.5 

cubic metres per second, constitutes a nuisance because it is adversely affecting and damaging 

portions of the Property.  Mr. Yardley says that this is, or at least could be, an allegation of 

damage entirely independent of erosion.  Thus the exclusion does not apply to that claim. 
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16. He further points out that in paragraph 20 the plaintiff DK advances a claim for 

loss of business which should be construed as a claim for loss of use of the property, not 

necessarily as a result of erosion. 

MIA’s argument 

17. Mr. Singleton’s argument is that the Statement of Claim must be looked at as a 

whole.  The claims made in the Drader Statement of Claim should not be given a fanciful or 

speculative construction.  The true nature of the claim must be determined.  Mr. Singleton argues 

that the gist of the Statement of Claim is a claim for damages which are alleged to arise in whole 

or in part out of actual or potential erosion caused in whole or in part by the presence or flow of 

water on or under the surface of land.  This he says, applies to the claims in nuisance, as well as 

the claims in negligence. 

Decision 

18. It will be apparent from the discussion above that the disagreement of the parties 

is very narrow.  They agree that any allegations of property damage based in whole or in part on 

erosion are excluded.  The question is whether the Statement of Claim alleges damages which do 

not arise in whole or in part from erosion. 

19. There is no significant disagreement concerning the proper interpretation of the 

exclusion.  The exclusion of claims that allege damages arising in whole or in part from erosion 

is clear.  The issue arises solely in respect of the interpretation of the Statement of Claim. 

20. Had a demand for particulars been made of the plaintiffs, pursuant to Rule 19 of 

the Rules of Court, it is possible that the plaintiffs would more specifically have set out the types 

of damages that they are alleging were caused by Abbotsford.  Such particulars would certainly 

have been admissible on this hearing.  Given that there are no particulars of what the plaintiffs 

are claiming by way of damages, Abbotsford’s claim for a defence from MIA must be decided 

on the ambiguous language in the Statement of Claim. 

21. I must determine the true nature of the claims advanced by Drader and DK.  I 

must look behind the literal terms of the pleadings in order to assess which of the legal claims are 
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supported by factual assertions.  I must not engage in a fanciful reading of the Statement of 

Claim merely for the purpose of requiring the insurer to defend.   

22. Paragraphs 10 and 11 allege that water from Abbotsford’s ditch overflowed on the 

property and caused damage.  The nature of the damage is not specified.  

23. Paragraph 13 (c) alleges that portions of the Property have been “adversely 

effected by undercutting of the slope at the base of the Statutory Right-of-way.”  As Mr. Yardley 

conceded in respect to paragraph 15, an allegation of “undermining of the slopes” is in substance 

an allegation of erosion. 

24. As discussed above, paragraph 15, in addition to alleging erosion and 

undermining of slopes alleges that the water “has resulted in land slippages and landslides on the 

Property”.  I read paragraph 15 as in substance alleging erosion, which has undermined slopes 

and resulted in land slippages.  I cannot construe paragraph 15 as alleging that the land slippages 

are entirely independent of erosion. 

25. The portion of the Statement of Claim alleging nuisance does not mention 

erosion.  The allegation is simply that excessive water has been diverted onto the Property and 

that this constitutes a nuisance because it is “adversely effecting and damaging portions of the 

Property outside of the Statutory Right-of-way”.  No specificity is given in respect to the types of 

damage alleged. 

26. In summary, insofar as the Statement of Claim provides any specifics of the 

damage which Drader alleges to have occurred to his property, it is alleged that the water has 

caused erosion, which undermined slopes and has resulted in land slippages.  No other specifics 

of damage are given. 

27. The question then becomes whether the general allegations that the Property has 

sustained damage (paras. 10, 11, 16 and 17 to 20) should be construed as allegations of damage 

independent of erosion.   

28. Applying the proper principles, I find that these allegations in the Statement of 

Claim give rise to a duty to defend.  It is clearly alleged that the water has spread beyond the 
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Statutory Right-of-way.  That in an of itself is alleged to be a nuisance.  Nowhere in the 

allegations concerning nuisance is erosion mentioned. 

29. Applying, as I must, the principle that the widest latitude should be given to the 

allegations in the pleadings in determining whether there is a claim within the policy, I find that 

the nuisance claim could possibly be covered.  Therefore a duty to defend that claim arises. 

30. I accept Mr. Yardley’s submission that the true nature of the nuisance claim is 

based on the presence of water on the Property and that it is not obvious that the nuisance claim 

is based on erosion.  The mere presence of water, without more, may damage land and interfere 

with its use.  So far as I can gather from the Statement of Claim, it is possible that the plaintiff is 

alleging that the mere presence of water creates the nuisance.  The emphasis on the flow rates of 

water is consistent with the concept that it is the quantity of water on the Property which is a 

problem, independent of whether erosion is also caused. 

31. In paragraph 2 of Mr. Singleton’s submission he states: 

Whether framed in contract, negligence or nuisance, the Plaintiff’s claim stems 

from the same allegations of fact – the overflow of water onto Drader’s land.” 

32. I agree this submission.  I also agree with Mr. Singleton that “the test is not 

whether each claim is ‘based on’ erosion but whether, in the words of the subject exclusion, the 

alleged damages ‘arise in whole or in part out of actual or potential erosion’.” 

33. At paragraph 12 Mr. Singleton submits that it is “clear from the pleadings that the 

Plaintiffs have alleged (1) erosion (2) caused by the presence or flow of water.”  I agree that 

those claims are excluded. 

34. However, the same overflow of water which causes erosion could, on a fair 

reading of the Statement of Claim, also be creating a nuisance per se, quite apart from erosion.  

35. It is not a case of looking at the various causes of action, whether they be 

negligence, nuisance or otherwise.  It is a case of looking at the facts as to the nature of the 

damage alleged in the Statement of Claim.  As Mr. Singleton says “the gravamen of the 

Plaintiffs’ complaint is that water has overflowed and caused damage”.  Clearly to the extent that 
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erosion is alleged, the claims are excluded.  But the Statement of Claim can be interpreted as 

alleging nuisance arising from the mere presence of water, apart from erosion, and on that basis I 

find a duty to defend arises. 

36. My decision is based on the Statement of Claim as it now reads.  It is certainly 

possible that the only damages Drader is alleging arise in whole or in part by erosion.  However 

as I have said, that is not clear and giving the widest latitude to the allegations in the pleadings in 

determining whether they raise a claim possibly covered by the policy, I find that such a claim is 

made, on the pleadings as they now are.  If the pleadings are subsequently amended, or 

particularized, in a way that makes it clear that the only actual damages alleged by the plaintiffs 

are in whole or in part caused by erosion, MIA’s duty to defend would at that point cease.  The 

duty to defend can exist only so long as there are claims in the pleadings which could possibly be 

covered. 

Allocation 

37. Mr. Singleton made no submissions in respect of allocation.  In my opinion 

Abbotsford’s proposal that MIA cover 50% of the defence costs is reasonable.  I find MIA must 

do so. 

             

        D. Barry Kirkham, Q.C. 

        Arbitrator 

 

        March 31, 2006 


