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January 30, 2023 
 
 
Dear Secretariat: 
 
Re:  ARCH Disability Law Centre’s Position Statement as an Interested Party in Case 22-
41428 
 
Enclosed please find the position statement of ARCH Disability Law Centre (ARCH) pursuant to 

the Canadian Transportation Agency’s (the “Agency’s”) decision in Letter Decision No. LET-AT-

55-2022 inviting interested persons to provide submissions on the Agency’s preliminary findings 

in Case 22-41428.1  

 

ARCH Has a Demonstrated and Ongoing Interest in Accessible Transportation 
 

ARCH is a specialty legal clinic that practices exclusively in disability rights law. ARCH’s mandate 

is to defend and advance the equality rights, entitlements, fundamental freedoms and inclusion of 

persons with disabilities. Providing a range of legal services on a provincial and national level, 

ARCH is recognized as an expert in human rights law and accessibility law as it affects persons 

with disabilities. ARCH represents persons with disabilities and disability organizations in 

precedent setting cases at various provincial and federal tribunals, including the Human Rights 

Tribunal of Ontario, the Canadian Human Rights Commission, the Canadian Human Rights 

Tribunal, the Canadian Transportation Agency as well as appellate courts, including Court of 

Appeal for Ontario, the Federal Court of Appeal, and the Supreme Court of Canada. ARCH has 
                                                 
1 Letter Decision No. LET-AT-55-2022, available online: Letter Decision No. LET-AT-55-2022 | Canadian 
Transportation Agency (otc-cta.gc.ca) at para. 105 [Decision]. ARCH also relies on section 23 of the 
Canadian Transportation Agency Rules (Dispute Proceedings and Certain Rules Applicable to all 
Proceedings) which allows for interested parties to file position statements in cases of interest. 

http://www.archdisabilitylaw.ca/
mailto:Secretariat.Secretariat@otc-cta.gc.ca
https://otc-cta.gc.ca/eng/ruling/let-at-55-2022
https://otc-cta.gc.ca/eng/ruling/let-at-55-2022
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represented persons with disabilities who have experienced barriers to accessible transportation 

in precedent-setting cases before the Agency, and before provincial tribunals and courts in 

Ontario. ARCH regularly provides legal information and advice to persons with disabilities in 

Ontario regarding their right to equal access to transportation. 

 

ARCH has an extensive law reform practice, working on a variety of initiatives to advance the 

rights of persons with disabilities. ARCH provided extensive submissions during the legislative 

process to develop the Accessible Canada Act,2 including its related amendments to the Canada 

Transportation Act3. ARCH also provided submissions4 to the Agency in relation to the Accessible 

Transportation of Persons with Disabilities Regulations (ATPDR)5.  

 

Within its submissions on the ATPDR, ARCH provided specific submissions on the definition, 

inclusion, and overall approach to the regulation of Emotional Support Animals (ESAs). In 

particular, ARCH submitted that the Agency must adopt an approach consistent with human rights 

law. Consistent with the human rights principle recognizing the importance of the individualized 

nature of accommodations, ARCH advocated that each request for accommodation made by a 

passenger with a disability seeking to travel with a service animal should be considered by the 

transportation provider on a case-by-case basis rather than the application of a blanket policy.6 

ARCH respectfully submits that its ATPDR submissions continue to be relevant and encourages 

the Agency to consider them when reaching its final decision in Case 22-41428.  

 

Pursuant to section 23 of the Canadian Transportation Agency Rules (Dispute Proceedings and 

Certain Rules Applicable to All Proceedings), as an interested person, ARCH raises the following 

concerns in relation to the Agency’s preliminary findings in Case 22-41428: 

 
 
 
 
 

                                                 
2 S.C. 2019, c. 10 
3 S.C. 1996, c. 10 
4 ARCH’s submissions available online: ARCH Disability Law Centre | Submission – Submission of ARCH 
Disability Law Centre to the Canadian Transportation Agency Phase II – Consultation on the Accessible 
Transportation for Persons with Disabilities Regulations (ATPDR) 
5 SOR/2019-244 [ATPDR] 
6 Supra note 4 at pg 15 

https://archdisabilitylaw.ca/resource/submission-to-cta-consultation-on-atpdr/
https://archdisabilitylaw.ca/resource/submission-to-cta-consultation-on-atpdr/
https://archdisabilitylaw.ca/resource/submission-to-cta-consultation-on-atpdr/
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The Agency’s Decision Undermines the Right of Persons with Disabilities who Use ESAs 
to Seek Individual Accommodation  
 

In its decision, the Agency finds that it would be undue hardship to require transportation 

providers to accept ESAs other than dogs.7 The Agency reaches this decision despite its 

recognition that a variety of service animal species can facilitate access to transportation by 

accommodating a wide variety of disability-related needs.8 This includes ESAs that assist with 

emotional regulation for persons with anxiety or other mental health disabilities, ESAs that provide 

seizure response for persons with epilepsy, and others.9 In short, ESAs are a form of 

accommodation for a variety of persons with disabilities when accessing services, including 

transportation.  

 

There is a very real potential that the Agency’s decision will have wide-ranging negative impacts 

on access to transportation for persons with disabilities who require the use of ESAs that are not 

dogs. The Agency’s decision, in effect, undermines the right of persons with disabilities who use 

ESAs to seek individual accommodation. ARCH is concerned that the decision opens the door for 

transportation providers to summarily deny requests for an ESA to accompany a person during 

travel if the ESA is not a dog. Transportation providers can point to the Agency’s decision to 

justify these denials, since the Agency has already determined that acceptance of any species 

other than dogs poses undue hardship. The Agency’s decision lays the groundwork for 

transportation providers to refuse individual ESA accommodation requests, without having to 

conduct an individualized assessment or discharge their procedural and substantive duties to 

accommodate. This is inconsistent with human rights law, as it undermines the fundamental legal 

principle that each person’s disability and accommodation needs are unique, and that those 

responsible for providing accommodations must do so within an individualized accommodation 

process.  

 

Although the Agency states that its decision in this matter may guide its decision when 

considering other applications involving the carriage of an ESA,10 this is at odds with the real 

consequences of its decision. ARCH is concerned that the Agency’s decision will be implemented 

                                                 
7 Decision, supra note 1 at para 98 
8 Canadian Transportation Agency, Consultation paper: Phase II of the Accessible Transportation for 
Persons with Disabilities Regulations, available online: Consultation paper: Phase II of the Accessible 
Transportation for Persons with Disabilities Regulations | Canadian Transportation Agency (otc-cta.gc.ca)   
9 Supra note 4 at pg 14; see also Decision LET-AT-R-38-2019 (Evoy v VIA)  
10 Decision, supra note 1 at para 7 

https://otc-cta.gc.ca/eng/consultation-paper-phase-ii-accessible-transportation-persons-disabilities-regulations
https://otc-cta.gc.ca/eng/consultation-paper-phase-ii-accessible-transportation-persons-disabilities-regulations
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by transportation providers in a way that effectively creates a new standard barring the 

transportation of ESAs that are not dogs and allowing the transportation of Emotional Support 

Dogs (ESDs) only in circumstances outlined in the decision. In 2019, the Agency held a 90-day 

consultation on Phase II of the ATPDR during which time it heard from disability communities, 

transportation providers, and the public on various issues including ESAs. Despite concluding, at 

that time, that the information received did not illuminate a clear regulatory path forward with 

respect to ESAs,11 the Agency in the present decision seems to imply that the very same 

information12 is sufficient to, in effect, establish a new standard.  

 
The Agency’s Undue Hardship Analysis Does Not Meet Human Rights Law Requirements  
 

It is well-established that what constitutes undue hardship depends on factors relevant to the 

circumstances of each case.13 This can include for example, whether the Agency has jurisdiction 

to make an order against a respondent, the type of carrier that failed to provide the 

accommodation, the size of the transportation provider, the nature and length of the particular trip, 

the type of accommodation requested, and the evidence adduced in support of the denial of 

accommodation. The cases encompassed by this decision have varied factors and circumstances 

including: Canadian respondents, an international respondent, air carriers, rail, and ESAs varying 

in species and sizes and accommodating a variety of disability-related needs. However, the 

Agency in its analysis, does not account for these important differences in the applications before 

it. Instead, it uses broad strokes to issue a general finding of undue hardship that fails to account 

for an individualized approach.  

 

An important tenet of undue hardship relates to the quality and type of evidence that must be 

adduced to establish undue hardship. It is not sufficient that a respondent demonstrate, for 

example, that to accommodate a passenger with a disability would be costly; instead, evidence 

must show that those costs are so high as to amount to undue hardship.14 It is well-established 

that evidence relied upon by a respondent in support of their failure to accommodate must be 

                                                 
11 Canadian Transportation Agency, Consultations on Phase II of the Accessible Transportation for Persons 
with Disabilities Regulations: What We Heard, available online: https://otc-cta.gc.ca/eng/consultations-
phase-ii-accessible-transportation-persons-disabilities-regulations-what-we-heard  
12 Decision, supra note 1 at paras 40 to 57 
13 Council of Canadians with Disabilities v. VIA Rail Canada Inc., 2007 SCC 15, [2007] SCR 650 
14 Ibid at para 226 

https://otc-cta.gc.ca/eng/consultations-phase-ii-accessible-transportation-persons-disabilities-regulations-what-we-heard
https://otc-cta.gc.ca/eng/consultations-phase-ii-accessible-transportation-persons-disabilities-regulations-what-we-heard
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concrete,15 cannot be impressionistic,16 and cannot be based on conjecture.17 The evidence relied 

upon by the Agency to support its undue hardship finding falls well below these requirements. 

 

One of the reasons upon which the Agency bases its finding that transporting ESDs would 

amount to undue hardship is the fraudulent representation of pets as ESDs.18 The evidence that 

the Agency relies upon to support this finding includes stakeholder submissions from public 

consultations the Agency held in 2019, as well as an application that the Agency rejected 

because it included documents that were found not to be credible. Although the Agency finds that 

there is a “high rate of fraud in this area”19, there does not appear to have been any concrete 

evidence before the Agency as to the degree of incidences of fraud, nor any analysis about 

whether the incidences of fraud are high enough to justify a finding of undue hardship. In short 

there was little, if any, quantifiable objective evidence on record. While consultation submissions 

and the Agency’s experience with one application provide important and useful contextual 

information, neither constitute the type of concrete evidence required to support a finding of 

undue hardship in law.  

 

With respect to the issue of safety, the Agency’s decision relies heavily on the one expert report 

that the Agency itself commissioned for the purposes of furthering “its understanding of the 

considerations applicable to the transport of animals on board the various modes of 

transportation.”20 From the decision, it appears that this was the only expert evidence before the 

Agency regarding safety. This report was general in nature, and does not appear to have 

considered the particular ESA species or travel circumstances at play in the six applications 

subject to the decision. The reliability of the expert evidence does not appear to have been tested 

in cross-examination. Relying upon a single, general expert report is problematic. The lack of 

diverse expert evidence is equally problematic, especially given that this decision may well be 

applied broadly, having the effect of setting a new standard when it comes to the transportation of 

ESAs. 

 

 

                                                 
15 Decision No. 6-AT-A-2008, available online: Decision No. 6-AT-A-2008 | Canadian Transportation 
Agency (otc-cta.gc.ca) 
16 British Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), 1999 
CanLII 646 (SCC), [1999] 3 S.C.R. 868 at para. 41;  VIA Rail, supra note 13 at para 109  
17 MacLean v Black Card Books and others, 2020 BCHRT 77 at para 21 
18 Decision, supra note 1 at paras 86-88 
19 Decision, supra note 1 at para 90  
20 Decision, supra note 1 at para 58 

https://otc-cta.gc.ca/eng/ruling/6-at-a-2008
https://otc-cta.gc.ca/eng/ruling/6-at-a-2008
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Conclusion 
 

For the reasons outlined above, ARCH submits that the Agency’s decision dilutes the quasi-

constitutional human rights framework that the Agency is required to uphold and apply to cases 

involving equal access by persons with disabilities to transportation. The Agency finds that all 

participants in the transportation sector need clear criteria that can be systematically applied to 

situations involving the carriage of ESAs. ARCH acknowledges this desire for certainty and 

predictability; indeed, many of ARCH’s clients would like the assurance of knowing that their 

assistive device or service animal will always be permitted to accompany them while travelling. 

Nevertheless, the desire for certainty must not undermine the right to equal access to 

transportation.  

 

Thank you for the opportunity to provide this position statement. Please do not hesitate to contact 

me if you require additional information.  

 

 
Sincerely, 
ARCH DISABILITY LAW CENTRE 
 
 
 
 
 
Robert Lattanzio 
Executive Director 
 
 


