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Re:  Position Statement of the Canadian Human Rights Commission regarding 

Canadian Transportation Agency’s Decision No. LET-AT-55-2022, pursuant 
to Rule 23 of the Canadian Transportation Agency Rules (Dispute 
Proceedings and Certain Rules Applicable to All Proceedings) SOR/2014-104 

 
Application by Autumn Evoy, Erin Maxwell, Hunter Troup, Lara Plokhaar, 
Kandi Smiley, Edwina Brooks against Air Canada, WestJet, Air Transat, 
K.L.M. Royal Dutch Airlines (KLM) and VIA Rail Canada Inc. (VIA), pursuant 
to the Canada Transportation Act 

 CTA Case No: 22-41428 

A. Introduction  

 This is the Position Statement of the Canadian Human Rights Commission 
(Commission) on the preliminary decision (Decision) of the Canadian Transportation 
Agency (Agency) in Case 22-41428, dealing with whether Emotional Support Animals 
(ESAs) can be carried without causing undue hardship to federally regulated 
transportation service providers (carriers) when an applicant has demonstrated that they 
have a mental health-related disability requiring them to travel with an ESA. 

 The Commission recognizes that there are numerous challenging issues related 
to the standards, training, certification, and identification of animals that assist individuals 
with disabilities to participate in society, and the development of regulations for these 
partnerships. These challenges relate to the intersection between the right of persons 
with disabilities to participate fully in society and be free of discrimination, and the need 
to balance these rights against other competing health and safety considerations.  

 The Commission agrees, as stated by the Agency, that clear guidance is needed 
to “manage the risks inherent in the carriage of ESDs, balancing the interests of persons 
with disabilities who use ESDs with those of the industry and the travelling public, 
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including other persons with disabilities who use service dogs” (Decision, para 5). The 
CTA has a critical role to play in enacting regulated accessibility standards, and providing 
guidance on accommodation through its decisions in cases such as this. Any such 
guidance must be clear and practical, and based on a solid evidentiary foundation that 
travellers and carriers can all understand and accept. Above all, any such guidance must 
not foreclose on reasonable individual accommodation measures that may be supported 
on a case-by-case basis. 

 The Commission further agrees that any regulated standards or jurisprudential 
guidance must take into account the considerations of lost revenue from fraud and animal 
behaviour and hygienic issues that cause safety and operational issues. 

 The Commission’s submissions will focus on the Agency’s undue hardship 
analysis and conclusions. The Commission is concerned that: 

a. the Agency’s generalized approach in the Decision will be relied upon by 
carriers in future to deny accommodations, without performing individual 
assessments of undue hardship; and 

b. that there is inadequate evidence cited in the Decision to support that the 
conditions set out in the Decision are reasonably necessary and that all 
other options have been considered and rejected as causing undue 
hardship.  

B. The Decision 

 The Decision is made in the context of six applications the Agency joined for the 
purpose of deciding whether carriers should be required to carry ESAs, and if so, which 
animals under what conditions.   

 The Agency intends to apply the approach formulated in this proceeding's final 
decision to these six applications, and also to be guided by its final decision when 
considering other applications involving the carriage of an ESA (Decision, paras 1, 3, 7, 
25). Accordingly, the Commission understands that the outcome of this Decision may 
have a far reaching impact on people with disabilities who wish to travel with emotional 
support animals, whether by air, extra-provincial rail, marine or bus (Decision, para 7).  

 The Agency finds on a preliminary basis that:  

a) acceptance of a species other than a dog as an ESA would cause undue 
hardship for carriers; 

b) while dogs may generally be suitable as ESAs, the unrestricted carriage of 
ESDs would cause undue hardship for carriers due to health and safety 
risks, animal behaviour and welfare concerns and the impacts of fraudulent 
representation of pets as ESDs; and 

c) with appropriate conditions and safeguards, carriers could carry some 
ESDs without undue hardship. (Decision, paras 4 and 98)  
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 The Agency proposes certain conditions it finds would permit carriers to accept 
ESDs for carriage in the cabin or passenger compartment without undue hardship 
(Decision, para 99).  

 These include requiring the passenger to provide documentation in advance of 
travel, including proof of a mental health disability and veterinary certifications, as well as 
proof that the ESD meets all applicable requirements of the location they are traveling to 
or from.  

 Significantly, the Agency finds that, while on board, the ESD must travel in a pet 
carrier meeting the transportation carrier’s specifications, that must fit and be kept at the 
seat, or in the case of air travel, under the seat in front of the person with a disability for 
the duration of the trip.  

 The carrier may refuse transportation to any ESD that poses a threat to the health 
or safety of others by exhibiting aggressive or uncontrolled behaviour, such as barking, 
growling or whining.  

 By holding that only dogs may travel as ESAs, and that these dogs must be small 
enough to travel safely in a pet carrier which, in the case of air travel, fits beneath the 
seat, the Commission anticipates that the Decision will result in a significant reduction in 
the availability of ESA’s during travel. In particular, the Commission anticipates that most 
individuals with disabilities will be prevented from travelling with their ESA (other than 
those animals meeting the ATPDR definition of “service dog”).  

 The Commission submits that an appropriate individualized human rights analysis 
has not been performed in the present case to support such a restrictive outcome.  

C. Applicable Human Rights Framework 

i. Accessible Transportation Regulations Do Not Cover Service Animals 

 Section 170(1) gives the Canadian Transportation Agency the authority to make 
regulations for the purpose of identifying, removing and preventing new barriers within 
Canada’s transportation network. This power was recently exercised to create the 
Accessible Transportation for Persons with Disabilities Regulation. This regulation deals 
with ‘service dogs’, which defines them as:  

 “a dog that has been individually trained by an organization or person 
specializing in service dog training to perform a task to assist a person 
with a disability with a need related to their disability” (s. 1).  

 This definition does not apply to all emotional support animals, which may not be 
dogs, and may provide comfort to a person without being trained to perform a specific 
task. There are no other provisions in the Regulations that deal expressly with emotional 
support animals. As such, and as acknowledged in the Decision, the Regulations are 
silent on this subject. 
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ii. Human Rights Approach 

 In addition to meeting any regulated accessibility standards, “transportation 
service providers have a positive obligation to ensure that persons with disabilities have 
equal access to their services” (Decision 33-AT-A-2019 (Interpretive Decision) at para 
25). That is, they must remove undue barriers that prevent persons with disabilities from 
accessing their services on an equal basis with others, whether or not a regulation 
applies.  

 The CTA has the authority to enforce this obligation under s. 172(1) of the Canada 
Transportation Act, which gives the Agency the ability to inquire into matters to determine 
whether “there is an undue barrier to the mobility of persons with disabilities” (s. 172(1)), 
even in areas where no regulations have been made under s. 170(1). In conducting these 
inquiries, the Supreme Court of Canada has confirmed that it is incumbent on the CTA to 
inquire into these complaints in a manner that is consistent with human rights law. In 
Council of Canadians with Disabilities v VIA Rail Canada Inc., 2007 SCC 15 (CanLII), 
[2007] 1 SCR 650, <https://canlii.ca/t/1qx83> [VIA Rail], the Court stated that:  

“Section 171 confirms the Agency’s obligation to interpret and apply the 
Canada Transportation Act in a manner consistent with the purpose and 
provisions of human rights legislation.  This means identifying and 
remedying undue obstacles for persons with disabilities in the 
transportation context in a manner that is consistent with the 
approach for identifying and remedying discrimination under human 
rights law….” (at para 117) [emphasis added].  

 In brief, in the absence of a regulation addressing emotional support animals, the 
agency must still utilize a human rights approach to assess whether denying individuals 
the use of these animals during transit amounts to an undue barrier that should be 
removed.  

iii. The Test For an “Undue Barrier” 

 The CTA has laid out a two-part approach when undertaking this analysis (see: 
Decision 33-AT-A-2019 (Interpretive Decision)). First, an applicant must establish on a 
balance of probabilities that they have a disability and that they faced a barrier. Section 
169.5 defines each of these terms: 

barrier means anything — including anything physical, architectural, 
technological or attitudinal, anything that is based on information or 
communications or anything that is the result of a policy or a practice — 
that hinders the full and equal participation in society of persons with an 
impairment, including a physical, mental, intellectual, cognitive, learning, 
communication or sensory impairment or a functional limitation. 
(obstacle) 

disability means any impairment, including a physical, mental, 
intellectual, cognitive, learning, communication or sensory impairment — 

https://canlii.ca/t/1qx83
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or a functional limitation — whether permanent, temporary or episodic in 
nature, or evident or not, that, in interaction with a barrier, hinders a 
person’s full and equal participation in society. (handicap)  

 Second, if the applicant can establish that they have a disability and face a barrier, 
the onus shifts to the respondent to: 

- explain, taking into account any proposals from the applicant, how it 
proposes to remove the barrier through a general modification to a rule, 
policy, practice, technology, physical structure, or anything else 
constituting a barrier, or, if a general modification is not feasible, an 
individual accommodation measure; or 

- demonstrate, on a balance of probabilities, that it cannot remove the 
barrier without experiencing undue hardship. 

 According to this test, respondents must show that they cannot reasonably 
accommodate a complainant (e.g. by removing the barrier or providing them with 
individualized accommodation) because doing so would cause them undue hardship. In 
VIA Rail, the Supreme Court describes it like this:  

“[A barrier] denying access to goods, services, facilities or accommodation 
customarily available to the public can only be justified if it is “impossible 
to accommodate” the individual “without imposing undue hardship” on the 
person responsible for the barrier.  There is, in other words, a duty to 
accommodate persons with disabilities unless there is a bona fide 
justification for not being able to do so.” (at para 120) 

iv. Assessing Undue Hardship and Bona Fide Justifications 

 When it comes to assessing whether a respondent has a bona fide justification for 
failing to remove a barrier, the Supreme Court of Canada has made several important 
observations. First, it has observed that the “the Agency is bound by this Court’s decision 
in Meiorin” (VIA Rail, at para 119), a decision which lays out the proper approach for 
establishing a bona fide requirement or justification (See also: Decision No. 49-AT-A-
2009; Decision No. 84-AT-A-2019). In particular, the Court noted that in order to find that 
a barrier, standard, or requirement cannot be removed (for a bona fide reason), a 
respondent must demonstrate that:  

1) It adopted a particular standard for a purpose or goal that was rationally 
connected to the function being performed; 

2) It adopted the standard in good faith, in the belief that it was necessary for 
the fulfillment of the purpose or goal; 

3) The standard is reasonably necessary to accomplish its purpose or goal, in 
the sense that the defendant cannot accommodate an individual without 
undue hardship.  
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 This test essentially asks the Agency to carefully define the “purpose” or “goal” that 
a particular service provider is pursuing (See: British Columbia (Superintendent of Motor 
Vehicles) v British Columbia (Council of Human Rights), 1999 CanLII 646 (SCC), [1999] 
3 SCR 868, at paras 24 <https://canlii.ca/t/1fql1> [Grismer]). It then asks (among other 
things), whether the means that a service provider adopts to achieve this purpose or goal 
is “reasonably necessary” – in the sense that the defendant cannot properly 
accommodate an individual without undue hardship.  

 The Supreme Court of Canada has emphasized that when analyzing this last 
question, it is necessary to consider whether any reasonable alternative accommodation 
is possible. As the Court stated in VIA Rail: 

“In Central Alberta Dairy Pool, at p. 518, this Court unanimously agreed 
that “[i]f a reasonable alternative exists to burdening members of a group 
with any given rule, that rule will not be bona fide.” Grismer further 
elaborated that establishing a bona fide justification for a prima facie 
violation of human rights legislation requires a respondent to show 
that “the employer or service provider has made every possible 
accommodation short of undue hardship” (para. 21).  For the Agency 
to find that an obstacle denying access to transportation services is 
justified, therefore, no reasonable alternative to burdening persons with 
disabilities must exist” [emphasis added]. 

 This makes it clear that in order to rebut a prima facie case of discrimination, a 
service provider must demonstrate that it has examined “every possible accommodation” 
short of undue hardship. As stated in Moore v. British Columbia (Education), 2012 SCC 
61 (CanLII), [2012] 3 SCR 360, at para 52 <https://canlii.ca/t/ftp16>, “[i]n order to decide 
that it had no other choice, [the Respondent] had to at least consider what those other 
choices were.” 

v. Accommodation Analysis Must be Individualized 

 Grismer held that this is an individualized inquiry. That is, when one is asking 
whether “every possible accommodation” short of undue hardship has been provided, the 
judgment must be made with a view to the unique capacities of the individual and the 
unique circumstances in which they find themselves. The Supreme Court later reiterated 
this in the employment context: 

“The importance of the individualized nature of the accommodation 
process cannot be minimized.  The scope of the duty to accommodate 
varies according to the characteristics of each enterprise, the 
specific needs of each employee and the specific circumstances in 
which the decision is to be made…” (McGill University Health Centre 
(Montreal General Hospital) v. Syndicat des employés de l’Hôpital général 
de Montréal, [2007] 1 S.C.R. 161, 2007 SCC 4 at para 22). 

https://canlii.ca/t/1fql1
https://canlii.ca/t/ftp16
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 Indeed, this individualized approach has been incorporated into the Agency’s own 
test regarding undue barriers. The second stage of the test specifically asks whether an 
‘individual accommodation’ measure is possible in a given case.  

 Given the significant interrelationship between issues of accommodation and 
undue hardship, the above discussion means that questions of undue hardship are almost 
inevitably assessed on an individualized basis as well – something that is well recognized 
in the case law. In VIA Rail, the Court specifically states that “[w]hat constitutes undue 
hardship depends on the factors relevant to the circumstances and the legislation 
governing each case” (para 123). This is recognized in the Agency’s own case law on 
undue hardship: 

“[28] The threshold for establishing undue hardship is high, with each 
case assessed on its merits. Mere statements are not sufficient to 
establish undue hardship. Rather, evidence in respect of the constraints 
must be objective, direct and, where appropriate, quantifiable.” (Decision 
33-AT-A-2019 (Interpretive Decision) 

 In other words, undue hardship assessments must be made on an individualized 
basis, using clear and cogent evidence speaking to the particular circumstances of the 
case (F.H. v McDougall, 2008 SCC 53 (CanLII), [2008] 3 SCR 41, at paras. 29, 31, 46 
<https://canlii.ca/t/20xm8>; Irvine v Canadian Armed Forces, 2001 CanLII 3421 at paras. 
159 and 160, <https://canlii.ca/t/1g94v>; British Columbia (Public Service Employee 
Relations Commission) v BCGSEU, 1999 CanLII 652 (SCC), [1999] 3 SCR 3 at para 79 
<https://canlii.ca/t/1fqk1> [Meiorin]).  

 In this regard, “impressionistic”, anecdotal, or after-the-fact evidence will not be 
sufficient to ground a claim of undue hardship (Meiorin, at para 79). Anticipated hardships 
caused by proposed accommodations should not be sustained if based only on 
speculative or unsubstantiated concerns that certain adverse consequences “might” or 
“could” result if the claimant was accommodated (Grismer, at para. 41; Meiorin, at para. 
79; Adga Group Consultants Inc. v Lane, 2008 CanLII 39605 (ON SCDC) at para 118 
<https://canlii.ca/t/205dq>).  

D. Commission Position 

 The Commission identifies two central concerns in the Agency’s human rights 
analysis in the present case: 

a. First, the Decision is not based on an individualized approach to disability 
accommodation in accordance with human rights principles. The Decision 
appears to articulate a new standard for future cases, rather than 
encouraging an individualized assessment in each case; 

b. Second, the evidence described in the Decision does not provide a strong 
evidentiary foundation to support the finding, which is intended to apply to 
all people, all animals, and all carriers (whether air, rail, bus or ship, small 
or large), to the exclusion of an individualized approach to accommodation. 

https://canlii.ca/t/20xm8
https://canlii.ca/t/1g94v
https://canlii.ca/t/1fqk1
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i. Individual Human Rights Assessment 

 As set out above, the question of whether a carrier is required to carry an emotional 
support animal must be assessed according to human rights principles. This includes 
ensuring that the analysis is individualized and sensitive to the specific circumstances of 
each case.  

 By contrast, the Agency intends to apply the approach formulated in this Decision 
systematically to each of these six applications, and to future cases involving the carriage 
of ESAs (Decision, at paras 1, 3, 7, 25, 73). 

 The Decision formulates broad restrictions that the agency intends to apply to other 
potential ESA-related complaints regardless of the individual merits of each case. In 
particular, that acceptance of a species other than a dog as an ESA would cause undue 
hardship for carriers, and that the unrestricted carriage of ESDs would cause undue 
hardship for carriers.  

 These conclusions formulate uniform and restrictive standards, inconsistent with 
existing human rights jurisprudence.  The Commission is concerned that the existence of 
such standards may effectively prevent future CTA adjudicators from carrying out an 
individualized assessment of the complaints before them, including the six joined 
applications at issue here.  

 In particular, the Commission notes the Agency’s explanation that “Once the 
Agency has issued a final decision on the matters addressed in this preliminary decision, 
all outstanding issues in each case will be adjudicated individually” (Decision, para 25). 
However, the Decision itself appears to establish a “rule” that the Agency intends to apply 
to each of the six cases. It is the Commission’s position that the individual adjudication of 
each case must include an inquiry into whether the particular carrier, in the circumstances 
of the particular applicant, has demonstrated through clear and cogent evidence that it 
cannot accommodate the applicant without incurring undue hardship. In each case, the 
Agency must consider whether the carrier considered all reasonable options for 
accommodation, short of the restrictive condition of accepting only small dogs restrained 
in pet carriers.   

 The Commission submits the Agency should modify its decision by restricting its 
conclusions about undue hardship to the individual cases before it, and based on an 
individualized assessment of undue hardship in each case. 

ii.  Outcomes to be supported by clear and cogent evidence of undue hardship 

 The Commission is concerned that the evidence described in the Decision does 
not meet the necessary evidentiary standard to demonstrate undue hardship. As 
described above, to establish it cannot accommodate an applicant short of undue 
hardship, a respondent carrier must present clear and cogent evidence of undue hardship 
based on health, safety or cost (See VIA Rail at paras 130). A respondent must show that 
alternative, less discriminatory approaches, have been investigated. 
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 The Agency’s conclusion that being required to conduct individual assessments 
would, itself, impose undue hardship on a carrier, must equally be supported by clear and 
cogent evidence (Decision, para 73). 

 The evidence the Agency relies on to make its preliminary findings primarily 
consists of two types of evidence. First, it includes stakeholder responses to the Agency’s 
2019 consultation on Phase II of the ATPDR, which “did not lead to a clear regulatory 
option for ESAs” (Decision, paras 16 and 27). Second, it includes an Expert Report 
Regarding the Carriage of Emotional Support Animals that was commissioned by the 
Agency outside of its hearing of the six applications currently before it. The Report does 
not speak to the circumstances of the particular applicants in this case, and it does not 
appear that the parties have been given the opportunity to cross examine the Report’s 
author, or present their own expert evidence on her conclusions at this stage in the 
proceedings.  

 The Agency summarizes the broad range of perspectives that were voiced during 
the consultations on Phase II of the ATPDR regarding the carriage of ESAs on federal 
modes of transportation (Decision paras 40-57). This information, while valuable input for 
developing Regulations, appears to be largely anecdotal and untested in these 
proceedings. 

 The Commission is concerned that the information gathered in the consultation 
process is impressionistic and that the Decision is not supported by concrete details about 
alternative considerations, or why the carriers may have ruled out such alternatives based 
on considerations of health, safety and cost. The Decision acknowledges that the 
stakeholder input did not support a regulatory option as an outcome of the consultations. 
The Commission submits the Agency should be equally cautious in relying on the 
information to support a generalized rule or standard outside of enacting regulations.  

 Since individual adjudication is to occur at a subsequent stage of the proceedings, 
the Decision is not supported by evidence of the individual circumstances of any of the 
six applicants, or the carriers in those cases. 

 No information is given about the number of complaints the CTA has received 
concerning disruptive animals, the particulars of such complaints, or their outcomes. 
Furthermore, the Decision lacks evidence about incidents of uncontrolled animal 
aggression and poor behaviour that have caused the carriers to respond to them as a 
health and safety threat. 

 The Agency notes that “given the high rate of fraud in this area”, it is reasonable 
for carriers to require proof from a medical health professional that the person has a 
mental health disability and requires an ESD to travel (para 90). The Commission notes 
that the Agency does not cite evidence to support its conclusion that there is a high rate 
of fraud, apart from the observations of some of the parties who participated in the public 
consultation on the Regulations. The Commission is of the view that unless there are 
compelling reasons to suspect abuse or fraud, requests for accommodations should be 
taken in good faith with the understanding that travellers with disabilities are the experts 
on their disabilities and how to best address their individual needs while travelling. 
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 Although the Agency accepts the Expert Report’s conclusion that dogs are the only 
animal species that can be considered safe and appropriate in a travel environment, this 
conclusion is belied by the fact that pets that are not dogs are currently permitted to travel 
in a pet carrier at a passenger’s feet. The Agency’s finding that only dogs are safe to 
travel as ESA’s, appears to be at odds with the industry’s current practice of permitting 
pets such as cats on flights, and would lead to the incongruous and unintended result that 
a cat that is a pet is permitted aboard, while a cat that is an emotional support animal is 
not. 

 While the Agency acknowledges that “having the ESD in a pet carrier may limit the 
emotional support and comfort that it can provide” (Decision, para 95), the Commission 
is concerned that the Decision does not address whether traveling with an ESD in a pet 
carrier would even constitute a proper accommodation for a person with a disability who 
relies on the presence of their dog to provide comfort. To the extent that the benefit of the 
animal is based on interaction and touch, it would appear these benefits would be lost 
under the conditions set out in the Decision. 

 In summary, the Commission submits there is inadequate evidence cited in the 
Decision to support that the conditions set out in the Decision are reasonably necessary 
and that all other options have been considered and rejected as causing undue hardship.  

E. Conclusion 

 The Commission recognizes the Agency has the difficult task of addressing 
complex and challenging issues related to accommodating ESA's for people with 
disabilities, in a manner that does not introduce undue hardship to carriers. Clear 
guidance, based on reliable evidence, is needed in this area. 

 The Commission hopes the above comments on the Decision will support the 
Agency to maintain individualized assessments of accommodation needs and undue 
hardship until such time as an appropriate regulatory standard may be enacted to remove 
barriers for individuals who need an ESA to travel. In the meantime, absent a regulatory 
standard, individuals must be able to assert their accommodation rights on a case by 
case basis, confident that their individual circumstances, and the solutions available to 
the particular carrier, will be assessed. 

 For all of these reasons, the Commission respectfully submits the Agency should 
not finalize its preliminary decision on the issue of whether requiring the carriage of ESAs 
would constitute undue hardship. 

All of which is respectfully submitted this 30th day of January, 2023, 

 
 
Daphne Fedoruk 
Senior Counsel  
Legal Services Branch 
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cc Autumn Evoy, by email: autumnevoy@gmail.com 
 Erin Maxwell, by email: erinmaxrmt@gmail.com 
 Hunter Troup, by email: ladyhunter2323@yahoo.com 
 Lara Polkhaar, by email: lplokhaa@uwo.ca 
 Blair Smiley, by email: blair@loewenkingston.com 
 Edwina Brooks, by email: edwinabrooks64@gmail.com 

Martine de Serres – Air Canada, by email: martine.deserres@aircanada.ca 
 Todd Drewlo - WestJet, by email: todd.drewlo@westjet.com 
 Chantal Chlala – Air Transat, by email: Chantal.chlala@transat.com 
 Sylvie Lemay – K.L.M., by email: sylemay@airfrance.fr 
 David F. Blair – VIA Rail Canada Inc., by email: dblair@mccarthy.ca  
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