
CANADIAN TRANSPORTATION AGENCY  

 

 In the Matter of the Canadian Transportation Agency Consultation Paper:  
Development of New Airline Refund Requirements 

And in the Matter of the Submissions of Sunwing Airlines Inc. with Respect 
to the Above 

 

Introduction 
 

1. Sunwing Airlines Inc. (“Sunwing Airlines”) has responded below to the 8 issues (the 
“Issues”) set out in the Canadian Transportation Agency (the “Agency”) 
Consultation Paper dated December 12, 2020 (the “Consultation Paper”). 

However, when considering the Issues, Sunwing Airlines submits it is important to 
place the Issues in context with:  

•  EU and US overall refund requirements associated with major industry 
bailouts;  

• the nature of the EU versus US overall passenger protection requirements;  
• the offering of alternative future flight credits and vouchers by EU carriers; 

and 
• the continued overall recognition of force majeure type provisions.   

 
2. While each of the EU and the US has required refunds, each jurisdiction has 

substantially lessened the financial burden on the airlines by granting major 
financial bailouts.  
 

3. The EU passenger protection regulatory regime is closely related to the Canadian 
Passenger Protection Regulations.   
 
On the other hand, the US does not have a similar passenger protection regulatory 
regime to that which exists in the EU and Canada. 

While the EU refund protocol requires refunds relating to unperformed pre-flight 
payments, airlines may offer future flight credits or vouchers in lieu of a refund, 
provided that the choice of a refund or a future flight credit or voucher is left to the 
passenger.  

 Creative future flight options are thus offered to a passenger as an alternative to 
effecting a refund.  

4. Any future regulations should permit the offering of alternative future flight credits 
or vouchers without any regulatory restrictions or requirement as to terms or 
conditions. 
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5.  As with Canada, the EU passenger protection regime continues an overall 

recognition of force majeure type provisions, such as those relating to passenger 
compensation claims arising out of flight cancellations1/  or lengthy flight delays.2/ 
 

6. Any future regulations should also entrench the right of a carrier to rely upon a force 
majeure type event arising out of a flight cancellation or lengthy flight delay. 
 

7. Each of the 8 consultation issues are set out below along with the submissions of 
Sunwing Airlines responding to each Issue. 
 

1. The entitlement to a refund will apply if the airline cannot complete the 
passenger’s itinerary within a reasonable time.   In the context of an 
event outside of an airline’s control – such as a border closure, 
security incident, or volcanic eruption – what should be considered as 
“reasonable time” for the completing a passenger’s itinerary? 
 
We understand that the consultation is meant to support the framework on 
closing the gap/regulating the overarching issue of refunds for lengthy 
delays or flight cancellations.  That said this gap as noted in the 
consultation document was highlighted by “the collapse of air travel as a 
result of the pandemic”. With respect to the Covid 19 pandemic, our 
comments must begin with the fact that this event is unprecedented. If we 
review the last 50 years of aviation history there is a not a single example 
of crisis of similar size, scope, duration, variability or impact on the 
industry. The closest parallel that can be drawn is 9/11. The tragedy of 
9/11 will likely be the darkest day in aviation history. That said, the post 
9/11 impact fiscally for air carriers pales in comparison to the impact of 
Covid 19 on our industry. The Covid 19 pandemic has destabilized the 
aviation industry globally. In reviewing the consultation questions, we are 
concerned that there is an attempt to draw parallels between what one 
could define as normal course operational events both within and outside 
a carriers’ control. We do not believe that a “border closure “ or a “volcanic 
eruption” should be considered analogous to the impact of events of this 
unprecedented pandemic. It is possible that the aforementioned events 
could impact a carrier’s market share or reduce its operation. However, in 
general terms, those events are manageable because the size, scope and 
duration have some predictability that airlines have become adept at 
responding to. With reference to the Covid 19 pandemic, we have been 
dealt a global event,  with ever changing scope and response and no 
clearly defined timeline or even a solid prediction of when some 
semblance of normalcy can be expected.  
 

There is no finite road map to normalization of air travel nor do air carriers 
have any control of the situation. Air carriers are ready willing and able to 

                                                           
1 /EU Passengers Rights Regulation (EU) No. 261/2004 
2 / The Court of Justice of European Union (JEU) has ruled on several occasions that Regulation No. 
261/2004 also applies to lengthy flight delays. 
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provide services as advertised and as sold. Air carriers have made and 
continue to make significant financial investment to be ready to re-
establish normal operations. The barriers to air carriers delivering services 
to consumers are driven by governments worldwide and their response to 
the pandemic both from a public health and border security perspective. 
Air carriers have continued to invest significantly in tools, protocols and 
procedures to ensure we can respond to prescribed strategies the various 
regulatory regimes prescribe to mitigate the risk of Covid spread. The 
prescribed restrictions, prohibitions, protocols, processes and all 
precedent conditions for resuming normal air operation are a continually 
moving target with no global harmonization of response.  

 
While we understand the Agency’s desire to close what it has described as 
a gap in the passenger protection framework, we do not  believe that there 
could ever be a set of regulations that could be used to address a situation 
as complex as the one we are facing today. We believe that the best 
approach to a situation like this one is to work together with industry and 
deal with the situation as it evolves. This approach has been taken with 
much success by Transport Canada during this pandemic. 

 
With reference to a similar “event” our position would be that “reasonable 
time” needs to start once the event is over. We feel a “reasonable time” for 
completing a passenger’s itinerary would be one year subsequent to the 
end of the event.        

  
2. The entitlement to a refund could potentially apply not just in the 

context of a flight cancellation, but also  “lengthy delay".   What should 
be considered a “lengthy delay”? 

Under normal circumstances many provisions of the APPR as they 
currently exist address cancellations and lengthy delays. Sunwing typically 
offers passengers alternatives or refunds if the delay is more than 24 hours 
in length. Keep in mind that, in destination, there are very few other 
practical options to get home. Also, the vast majority of what Sunwing sells 
are packaged holidays. If the customer cancels prior to the outbound flight, 
they are refunded 100% of the cost of the total package – airfare, transfers 
and hotel accommodations. In destination, they are refunded the return 
portion of the airfare only. 

 
It should be noted that as the majority of Sunwing passengers are booking 
full packaged holidays they are also subject to Provincial legislations in 
some jurisdictions. For example TICO (Ontario) Registrants have an 
obligation to provide a refund or comparable alternate if transportation is 
delayed by more than 24 hours (excluding mechanical issues, safety 
considerations, weather, strikes, lock-outs or force majeure). 
 

3. What should a refund cover?  For example: 
 

• The unused portion of the passenger’s ticket;  
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• Any additional services the passenger purchased, but did not 
use (for example, seat selection or extra baggage);  

• The full cost of the passenger’s ticket, if their trip no longer 
serves a purpose because of the flight disruption. 
 

As noted above, most of Sunwing sales are packaged holidays and the 
price of the air portion is not split out. The refund should cover the cost of 
the air portion, including any add on that is not used (seat selection, 
baggage, etc.). 

4. How should airlines be required to refund passengers? For example: 
 

• Using the same method used to buy the ticket; 
• In monetary form (for example cash, cheque, or a bank account 

deposit); 
• Passenger’s choice of money or other forms offered by the 

airline (such as vouchers or rebates). 

Refunds should be in the form of payment used to purchase the ticket, or 
vouchers for future travel. 

 
5. How much time should airlines have to provide refunds to passengers 

under the new requirements? 
 
One month under normal circumstances. It should be noted that for a 
majority of bookings the passenger makes payment to a travel agent, who 
then in turn makes payment to Sunwing. The refund process can thus 
include a third party. 
 

6. a) Should there be greater flexibility in the requirements for 
certain types of airlines, or in certain situations?  For example: 

 
• Based on airline size (smaller airlines may be, for 

example, less able to recover quickly after an event 
outside their control); 

• If an airline provides essential services (for example, 
to remote, regional or northern communities); 

• If the event is large-scale) (as opposed to an isolated 
event like a collision with wildlife); 
 

• If the event could threaten an airline’s financial viability 
(for example, one that results in operations being shut 
down for months). 

 
b) If so, in what areas should flexibility be given? For example, 

should there be a different: 
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• Definition of “lengthy delay”; 
• Deadline to provide a refund to passengers. 

 
There should be flexibility based on size of airline and type of 
operation. For example, in March 2020, pre-COVID, Sunwing 
operated out of 35 Canadian airports to 33 destinations with a fleet 
of 40 aircraft.  On 135 of the routes which Sunwing operated, 
frequency of service was as little as one flight per week. In addition 
on some of those  routes, Sunwing was providing the only 
international flights from these airports and the only jet service. This 
is done with very little local infrastructure. Recovery of operations is 
much more difficult as a result and the regulations should reflect 
this. Otherwise, these services will likely be eliminated, which is not 
in consumers best interests. The same is often true in destinations. 
This means that customers have few other options to return home if 
there are delays. Sunwing should be provided with more time to 
recover in these circumstances before being required to 
compensate or allow cancellations. In our opinion the same would 
hold true for lengthy delays arising from knock on delay events.  

 
7. Events since March have shown that some situations caused by a 

pandemic are outside of airlines’ control, while others may be within 
airlines’ control.  An airlines’ business decision to consolidate flights 
during a pandemic could sometimes be considered within its control, 
while government travel restrictions, employee quarantine or self-
isolation, and additional hygiene procedures are examples of 
pandemic-related situations the CTA considers outside airlines’ 
control.   Are there other, specific pandemic-related situations that you 
think should be considered either within or outside airlines’ control?   
 
Sunwing does not agree that some of these situations are within an 
airline’s control. All decision related to the pandemic are clearly driven by 
external factors and are outside of an airline’s control.  
 

8. The CTA will consider the legal frameworks in the European Union 
(“EU”) and the United States (“US”) in developing the new regulation 
on refunds.   What particular aspects of these frameworks should the 
CTA consider? 
 
See paragraphs 1 through 6 above. 
 
 
 

Closing Comments 
 

8. As noted in paragraphs 1 through 6 above, one should not adopt a refund regulatory 
regime, without: 
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• Complementing such a regime with very substantial government financial 

support; 
• Considering the overall regimes of the EU and US; 
• Ensuring the right of a Canadian carrier to offer non-binding future flight 

credits or vouchers without regulatory restrictions or conditions; and 
• Ensuring that a force majeure type regime continues to be included within 

the overall Passenger Protection Regulations. 

 

DATED at Toronto, this 1st day of March, 2021 

 

SUWNING AIRLINES INC. 
 
By its Solicitor 
Edwin T. Nobbs, Q.C. 
Edwin T. Nobbs, Q.C. Professional Corporation 
181 University Avenue, Suite 2200 
Toronto, Ontario, 
M5H 3M7 
 

 
_______________________________________ 


