October 16, 2023

Secretary

Canadian Transportation Agency

15 Eddy Street

Gatineau, Quebec

J8X 4B3

Via Email: secretariat@otc-cta.gc.ca

ATTN: Ms. Moira Reid

Dear Secretary:

RE: Exemption from Certain Sections of the Air Transportation Regulations in relation to filing
requirements regarding pricing

The following is an application for a permanent exemption, pursuant to s. 80(1)(c) of the Canada
Transportation Act by the International Air Transportation Association (“IATA”) on behalf of its member
airlines that serve the Canadian market from the requirements related to the filing of fares, rates and tolls,
including, for example, in respect of

(i) Section 110 of the Air Transportation Regulations (“ATR”);

(ii) Subsections 107(1)(g), 107(1)(m), 107(1)(o) and 107(1)(p) of the ATR;

(iii) Sections 117 and 118 of the ATR (in so far as they apply to publishing);

(iv) Subsection 113.1(1) of the ATR;

(v) Subsections 67(1)(a)-(b), 67(2), and 67(3) of the Canada Transportation Act (“CTA”) (except as
it applies to terms and conditions of carriage); and

(vi) any other relevant portion of the CTA and ATR in relation thereto;

IATA also foresees several otherrelated sections of the ATR and CTA that may require consideration by the
Canadian Transportation Agency (the “Agency”) for exemption and/oradjustmentas they relate to the filing
of fares, rates and tolls. These include certain definitions as they are currently drafted and other sections
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under the Budget Implementation Act 2023 that may be impacted or rendered inapplicable due to the
granting of a permanent exemption to fare filing as set out in this application.! (Collectively the “Provisions”)

Compliance with the Provisions by our memberairlines, as will be discussed throughout this Application, is
unnecessary and continue to manifest impractical administrative burdens on all stakeholders while hindering
innovation in the marketplace. They are not reflective of the principles of a free market economy, for how
fares, charterrates, cargo rates, and ancillary fees are distributed and sold in modern air transportation, nor
do they allow for fares and rates to be adequately adjusted in a manner that is responsive to demand. In
particular, the Provisions are misaligned with current steps towards improvementsin sales and distribution
practices, changesin consumer behavior and expectations, orthe ways in which consumers currently access
information.

In summary, the application for the permanent exemption from the Provisions is based on the following
industry characteristics:

e Pricing of fares and ancillary fees is a complex process involving many factors which are made more
complex by the Provisions as they impede pricing agility.

e The Provisions limit and impede the ability to implement new products and technological
innovations in sales and distribution, such as continuous pricing and customized bundling.

e Aside fromongoinginnovation and marketchanges, even today, many fares and ratesare distributed
outside the current fare filing system, with no negative consequence on consumers, given that they
are informed of purchase prices prior to purchase.

e Moreover, feesforancillaries vary widely and are handled in various currencies, such that the filing
of ancillary fee information as ranges in tariffs bring no benefit to consumers, given that they are
accurately informed of ancillary fees prior to purchase.

e the Provisions are no longer necessary to ensure pricing transparency given the widespread use of
modern distribution channels.

e All-inclusive pricing provisionsin the Air Passenger Protection Regulations also ensure that pricing is
appropriately displayed to consumers. Pricing information is transparently distributed and stored in
the customer’s file for ease of access by any airline involved in the itinerary.

Accordingly, the Provisions are antiquated, have become undesirable and impractical, and carriers should be
permanently exempt from their application. IATA respectfully submits that such a permanent exemption
would be in line with the previous practice of the Agency in granting exemptions from the filing
requirements.

1 Canada Transportation Act proposed sections that may require exemption and/or adjustment: 55(1) (definitions of
“Basic Fare” and “Tariff”), 66(1)(b), 67(1) to (4) inclusive, 85.04(1)(a) to (c) inclusive, 85.04(2)(b), 85.07(1),
85.14(1)(a)(iv).

Air Transportation Regulations proposed sections that may require exemption and/or adjustment: 2.1 (definition of
“Toll”), 34(5), 107(1)(h), 107(1)(1),107(1)(q), 112(1)(b), 114(1) to (7) inclusive, 115(1) and (2), 116(1) to (3) inclusive,
116.1 (in so far as ancillary charges are to be set out in said terms and conditions); 122(a) and (b), 130, 131, 132.



Passenger Airfares and Ancillaries

1. Airfare Pricing

An airline’s seat is a perishable asset that cannot be retained for future sale once a flight has departed. As
such, revenue management practices apply stringentinventory controlto ensure that the maximumnumber
of seats are sold at the optimal price. The ability to effectively ensure that seats are sold prior to departure
at a price that is attractive to consumers, however, is limited by the Provisions.

The current system allows airlines to file 26 different fare classes, each at adifferent price point on ademand
curve. Prices offered to the public must fall within one of these fare classes. This also means that prices
cannot fall between fare classes and, as such, large price discrepancies between fare classes arise and
preventthe optimal price from being charged. As fare classes are sold out and closed, airlines are forced to
charge prices at the next higherfiled fare. In the illustration below, the optimal price is $514 for a seat after
M class is closed, however, because B classis filed at $571, the airline has no flexibility to dynamically reduce
the price and must charge the price noted in the filed fare, even though the optimal price from a supply and
demand perspective may be lower.
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Figure 1 - lllustration of Fare Levels — Credit: Air Canada

The negative implications as seen from the above example are two-fold.First, airlines may not be able to sell
the seatgiven the drastic increase in prices between the fare classes, thereby risking the flight leaving with
an empty seatand losing associated revenue.Secondly, consumers are equally impacted as aseat could have
been purchased at a lower price than the B class fare if airlines were permitted to charge in between fare
classes. Pricing strategies must be permitted to evolve, as will be furtherdiscussed below in the context of
continuous pricing, to allow for the optimization of benefits for both airlines and consumers.

1. Ancillaries

Ancillaries have traditionally been static fees, such as the use of only one set fee across the airline, or a
region, for a specific product or service. As such, ancillaries were filed as a necessity in an airline’s tariffs
under Canadian requirements. However, many of these fees associated with ancillaries have since evolved
and become more dynamic. For example, they may vary by market, stage length, cabin class, fare class,
aircraft type, row, etc. Accordingly, filing the fees forancillaries in tariffs no longer provides consumers with
the transparency that tariff filing requirements were initially intendedto yield. Instead, fees are transparently



provided duringthe purchase process on a carrier’s website or through travel agents. Additionally, as airfares
have become unbundled over the past 15 years, the sale and availability of ancillaries has grown and has
allowed airlines to improve services to customers by providing them with the tools to customize their travel
experience tailored to their personal needs and preferences while lowering overall cost of air travel.

2. Pricing Evolution and Innovation

The airline industry is working towards moving away from the traditional pricing strategies, as discussed
above, to facilitate benefits for both carriers and consumers. Some airlines have already embraced some
form of innovative pricing practices and others are considering implementation. Ultimately, the goal is to
leverage new technologies and data analytics to provide real-time adjustments (i.e., dynamic pricing) at the
time of shopping based on different contextual factors.

3. Continuous Pricing
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As illustrated in Figure 2, an optimal price can be charged
between B class and Y class where there is a diminishing
number of seats on an aircraft to offer more incremental price
pointsto consumersforthe few remaining seats available for sale. A traditional approach would require the
consumerto instead pay the full filed Y class fare, which is higher than the optimal sale price. Currently, the
Provisions prevent the implementation of continuous pricing and accordingly eliminates the associated
benefits (i.e., a lower price) to consumers.

Figure 2 - Continuous Pricing - Credit: Air Canada

(a) Evolution in Pricing is in Line with Market Deregulation

Market deregulation of the air transport industry began in the late 70’s and has continued with the
implementation of liberalized bi-lateral air services agreements (“BASA”) between many countries. This
deregulation can be seen in the Blue Sky policy adopted by Canada in 2006 and in the multitude of Open
Skies type of bi-lateral agreements that have been negotiated since then.2 The differentiating feature of
Open Skies-type of BASAs as compared to earlier forms of bi-laterals is their emphasis on pro-competition
and, accordingly, the reciprocal elimination of governmentintervention on airline decisions such as pricing.
These decisions that are no longer regulated by governments through BASAs include factors such as
frequency of flights, capacity and, importantly for the purposes of our discussion, pricing. For example,
modern BASAs do not offer states single-disapproval regimes over pricing decisions made by airlines. Instead,

2 See Global Affairs Canada: https://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/other-
autre/air-air.aspx?lang=eng
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airlines are free to set the fares and rates that they deem appropriate in the market, based on principles of
a free market economy, such as supply and demand.

The permanent exemption requested in this Application would therefore allow the Canadian regulatory
regime to reflect these principles and be betteraligned with the BASAs Canada has entered with numerous

countries over the past several years.

(b) Further Evolution in Pricing

As technology continues to advance and further contextual factors are considered, dynamic pricing may
allow for even more tailoring for both fares and ancillaries by accounting for the various needs of each
passenger.

For example, air transport markets have witnessed the fast-growing trend of carriers unbundling air travel
products and moving towards a fee-based structure where consumers pay only for the services that they
require. The fee-based structure allows for more granular pricing, where bundles of ancillary products
offered may vary by passenger and the fee basis is specific to each customer segment (e.g., frequent flier
status, business leisure, specific credit card holder...etc.). Customers could also purchase anonymously or
choose to identify themselves as a known shopper and be offered more targeted pricing based on their
shopping trends and preferences.

The development and implementation of pricing strategies, which undoubtedly have benefits for both
consumersand carriers due to lower prices and more appealing bundles, is predicated on the ability to charge

prices and fees that are not static and pre-filed pursuant to the provisions.

4, Competitive Landscape

As the purchasing patterns of consumers have changed and competition has increased, especially as air
transport has progressively recovered after the Covid-19 pandemic, airlines have looked to more innovative
pricing strategies for both tickets and ancillary services to cater to their customers. With the advancement
of information systems, technology now exists that allows carriers to make pricing decisions rapidly and can
relay this information to the public in real time. A recent report from McKinsey & Co indicated that, of the
400 airlines that were members of ATPCO, only 125 of these members continue to sell using the traditional
pricing model of 26 fare classes.? This means that the majority of ATPCO members currently implement some
form of dynamic pricing. As other resources become available, and standards are developed and are widely
deployed to support continuous and dynamic pricing* the ability of an airline to establish a customer-centric
approach will be essential in differentiation from its competitors.

The implementation of dynamic pricing into the sales strategy of carriers has been seen in airlines, such as
Lufthansa Group (October 2020), British Airways (December 2020), Air France-KLM (March 2021) and
Singapore Airlines (November 2022). The widespread shift towards dynamic pricing is possible thanks to the

3 See publication: https://www.travelweekly.com/Travel-News/Airline-News/Airlines-strides-dynamic-pricing

4 The industry has adapted to new technology and has transformed standards in this area. IATA, for example, has
launched a travel program called New Distribution Capability (NDC) which enables and enhances communication
between airlines, agents and third-party systems. See: https://www.iata.org/en/programs/airline-
distribution/retailing/dynamic-offers/#tab-2
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deregulation of air transportation and is incentivized by the benefits that can be derived for all consumers
and air transportation stakeholders alike.

Unless this Application is granted, the disconnect between the Provisions and dynamic pricing will inevitably
continue to grow as more airlines transition to novel pricing strategies.

5. The Provisions are Undesirable and Impractical

In addition to restricting the implementation of innovative pricing strategies, such as continuous pricing, as
described above, the Provisions do not reflect the realities of modern-day air transport. Many foreign carriers
that operate to and from Canada have the onerous and time-consuming task of maintaining up-to-date tariffs
in accordance with Canadian requirements, when often their home jurisdiction does not have similar filing
requirements. This adds complexity and costs to airlines offering, or wishing to offer, services to Canada
further accentuating a cost competitiveness issue for airlines serving Canada.

The United States, Canada's largest trading partnerand largest international air service market, deregulated
its domesticaviation marketin 1978 and no longer requires US carriers to file theirdomestic passenger fares,
including fees forancillaries, with the Department of Transportation. Although the regime for international
air transportation is slightly more complex, the US Government has exempted the vast majority of US and
foreign air carriers from the requirement to file their passenger fares, requiring only that carriers file their
"general rules" that govern, among other things, conditions of carriage, baggage allowances and liability.>

Finally, the distinction between domesticand internationaltariffs no longer serves a purpose. The domestic
provisions of the ATR, unlike subsection 110(1) and 110(4) of the ATR, do not preclude the application of a
fare, rate or charge unless filed with the Agency.® While the distinction between international and domestic
markets may have beenjustified atatime when international travel was more highly regulated, when pricing
provisions found within international tariffs were more scrutinized, air transport agreements have become
more liberalized, and there is arguably no longer any underlying justification for this distinction between
domestic and international regulations.

6. Pricingis Transparent and Readily Available to Consumers

Section 28 of the Air Passenger Protection Regulations ensures that prices provided to consumers are
transparentand displayed as a total price. It also ensures that each optional incidental service offeredfor a
fee or charge is also displayed in a transparent manner.

Subsections 110(1) and 110(4) of the ATR ensure thata version of a carrier’s tariffs with the most up-to-date
information, including policies and pricing are available to the public for inspection as it sets out the
contractual rights and responsibilities of passengers and carriers.” However, the culmination of years of
amendments and additions to existing tariffs has resulted in lengthy documentsthat are overtly complicated.

5> See US DoT “Airline Rules and Fares”: https://www.transportation.gov/policy/aviation-policy/airline-rules-fares

6 While it is true that domestic tolls do not need to be filed with the Agency, they do still need to be set out in a tariff
and be published before they are applied at the time of sale. The Provisions therefore also include an application to
remove the publishing requirement that applies to domestic tariffs to achieve the goal set out in this Application.

7 See Interpretation Note, part 4.3 on Tariffs: https://otc-cta.gc.ca/eng/publication/interline-baggage-rules-canad a-
interpretation-note
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Tariffs are very rarely consulted by consumers and highly unlikely when attempting to determine the price
of a service provided by a carrier.

Instead, consumers typically rely on a carrier’s website or contact center, or information from their travel
agent for pertinentinformation regarding the services they are purchasing, or query a travel agent who, in
turn, electronically accesses information provided by carriers. Websites of airlines and online travel agents
contain all relevantinformationin user friendly formats, with links to where more information can be found.
Websites and distribution systems are also updated in real time, when compared to the process of updating
a tariff with pricing information, allowing carriers to disseminate the most up-to-date information to
consumers in the most effective means possible, including on their mobile Apps. This information on
websites is therefore easily converted to mobile formats so that consumers can access this information via
their personal phones (as compared to tariff documents which cannot be easily accessed via mobile devices
due to specificformatting constraints imposed by regulations). Transparency with respectto pricing is further
bolstered by the fact that consumers are generally provided with a full breakdown of costs on a summary
page, which includes full information regarding fare paid as well as all ancillary services purchased, prior to
completing their transaction.

7. Powers to Examine Tariffs and Access Historical Records Will Remain

The exemption from the application of the Provisions will not impact the Agency’s powers to rule on
complaints from passengers on pricing and ancillary fees, as the amounts charged will be available and
retrievable. This information is stored within Passenger Name Records (PNRs) which contain pertinent
passengerinformation including their itinerary, the fare paid, special requests and any ancillaries that were
purchased. Information with respect to cargo rates are also stored and where therates are freely negotiated,
the retention of the contract betweenthe parties will contain all relevant information necessary for the
Agency’s potential review. The terms and conditions, including the applicable fare rules, directly associated
with historical pricing will also be stored and retrievable.

Pursuantto sections 116(3) of the ATR and 67(1)(c) of the Canada Transportation Act, carriers are required
to maintain records for a period of 3 years after the date a tariff has been cancelled. It is proposed that
carriers instead can maintain historical records of PNRs, cargo rates and terms and conditions associated
with these tolls, for a period of at least three years so that this information is readily available in the event
an inspection is deemed necessary.

Cargo Tariffs

IATA believes that the filing of cargo tariffs is unnecessary, impractical, and undesirable. It should be left to
stakeholders to reach an optimal price. The Application therefore also requests an exemption from filing
cargo tariffs.

Charter Tolls

Section 118 of the ATRin essence requirescharterers to file rates and tolls, even if they have been negotiated
confidentially between private parties. When considering industry practice, the necessity to file rates and
tolls is evidently impractical. In fact, many international regulators have moved towards a simplified and
modernized regime for charters that minimizes governmental intervention in the operations of charters. This
includes the elimination of requirements to file charter rates and, accordingly, Canada should also remove
this requirement pursuant to section 118 in the interests of reciprocity. To IATA’s knowledge, no other

7



country requires the filing of charter tolls with aeronautical authorities, and there is little need for Canadato
pursue this requirement.Rates and fees for each charter are also likely nuanced depending on the conditions
of the charter.

Finally, transparency of pricing and the retention of information for the purposes of dispute resolution is
unlikely an issue as parties to these non-scheduled services will have freely negotiated the terms of the
charterand contracts can be used as historical evidence in the eventan inspectionis required. The continued
requirement under subsection 118 of the ATR, applied to true non-scheduled services that are infrequent
and not available to the general public, is thus impractical and only serves to increase the administrative
burden on these operators.

Accordingly, we request a blanket exemption from the application of s. 118 ATR for all carriers. Such an
exemption is essential to sustaining principles of a free-market economy and to upholding market

liberalization and reciprocity of deregulation.

Similar Exemptions Granted Previously

The granting of the exemption requested in this application would be in line with similar exemptions
granted previously by the Agency, which include:

e An exemption from the requirement to file tariffs with the Agency at least 45 days before the
amendments to tariffs take effect (s.115(1) ATR) and the requirements to file changes to service
schedules at least 10 days before the proposed schedules take effect (s.138(3) ATR), where the
Agency deemed it desirable not to “limit Canadian air carriers’ ability to provide affordable,
convenient, and efficient air services for customers and to respond to changes in demand and
competitive pressuresinthe marketin the same manneras foreign air carriers designated underan
ATA with less onerous requirements”, as is the case here;®

e Anexemption from the requirements under the ATR which allows international cargo tariffs to be
filed via paper-basedversionsof the Air Cargo Tariff Manuals (“TACT”) thereby making IATA the filing
agentfor IATA members. This exemption lifted the administrative burden on carriers and amended
the regulations to be in line with the filing realities of industry practice;®

e The exemption of the publication of routing guides on the IATATACT online database when filing of
international cargo tariffs, due to the impracticability and redundancy of publishing routing
information for tolls on the online tariff-filing system;*°

e Exemptionfrom the application of provisions of the ATR that were in conflict with the international
Passenger Charter Policy and international All-Cargo Charter Policy that were new at the time. These
policies lifted several restrictions on the ability of charterers to operate but, importantly, removed
the requirement of having to file rates that were to be charged for the charter of an aircraft. The
charter market was liberalized through this exemptionin line with general market deregulation and
the exemption further removed restrictions with respect to pricing.!?

& Order No0.2021-A-3

9 Order No. 2015-A-60

10 Determination No. A-2022-44
11 Order No. 2001-A-79



Conclusion

The application of the Provisions related to the filing of fares, rates and tolls has become unnecessary and,
in many ways, impractical and undesirable. In fact, the continued application of these provisions may result
in impediments to the development of pricing strategies that directly benefit consumers, a decrease in the
competitiveness of Canadian carriers, and maintain an onerous administrative burden on all stakeholders.
Given that there will be no impact on pricing transparency, nor on the Agency’s ability to continue to raise
concerns regarding the generalterms and conditions of tariffs and that consumers will continue to have the
right to file applications with the Agency on pricing matters, thus maintaining the status quo, there is no
added benefit to the continued application of the Provisions. It is therefore respectfully submitted that an
exemption should be granted from the application of the Provisions. Accordingly, IATA hereby requests a
permanent exemption fromthe application of all the Provisions, subject to continued pricing transparency
during the sales process, and record-keeping of historical prices charged.

Thank you for taking the time to review this Application. We remain available to discuss further.

Yours truly,

T QonE

Douglas Lavin

Vice President, Member and External Relations, North America
IATA

lavind @iata.org
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