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Presentation to the Canadian Transportation Agency, regarding the 

proposed “Air Passenger Bill Of Rights”, to be adopted pursuant to 

Federal Bill-C49.  

The first public consultation in this series was held in Toronto, June 14, 

2018 at the Sheraton Hotel,  Richmond St West.  Verbal comments 

provided at the public consultation, at 1:15 PM on June 14, 2018, were 

based on this prepared document. 

Introduction : 

This presentation is provided by me as an individual (not representing any 

organization and in a personal capacity).   There are some general 

comments, followed by discussion of specific areas. 

Specific Areas : 

1. Flight safety issues,

2. Wait times at airport airline passenger check in,

3. Compensation for delays caused by airline mechanical issues,

4. Tarmac delays,

5. Forcible confinement of passengers by airlines,

6. Airline communications with passenger and business ethics,

7. Advocacy by third parties,

8. The role of the Canadian Transportation Agency (“CTA”),

9. The role of the Federal Government in Bill C-49.

General 

Canada is an economically advanced western democracy with a modern 

airline industry, therefore it is only logical that the standards applicable for 

the treatment of its airline passengers should be at or equal to the highest 

level in place in similar countries.  Yet, it appears that Canada falls behind 

other advanced countries in the rights afforded its airline passengers.  This 
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situation needs to be remedied.  Unfortunately  Bill C-49 does not 

accomplish this.  Will the result of the current public consultations actually 

help the Canadian air traveler ?  

With respect to public input, I would suggest that the Federal government 

will have already received a lot of comments and suggestions from the 

public, within the last year, regarding the rights of airline passengers.  

Much input was communicated to Members of Parliament, to the relevant 

House of Commons committee during the initial study and discussion on 

Bill C -49.  This process was repeated during the deliberations of the Senate 

Standing Committee on Transportation and Communications,  earlier this 

year.   One Senator remarked that he had never received as much public 

input on a Bill as he had on Bill C-49.    The Canadian Transportation 

Agency (CTA)  COULD TAKE SOME GUIDANCE FROM THE 

COMMENTS RECEIVED DURING THAT PERIOD.  The Senate position 

reflected a lot of public input,  yet the government chose to reject certain 

very important Senate amendments to the Bill.  Why were these 

amendments rejected ?   Whose interests are really being represented in the 

final version of the legislation?     

THE CONSULTATION WITH THE PUBLIC SHOULD HAVE BEEN 

CONDUCTED  BEFORE THE BILL-C49 LEGISLATION WAS 

DRAFTED, NOT AFTER.  IT APPEARS THAT THE BILL WAS 

WRITTEN TO SUIT THE AIRLINES, NOT THE PUBLIC.   

THE RESULT IS NOW A VERY AWKWARD SITUATION,  ONE OF 

TRYING TO COME UP WITH A “BILL OF RIGHTS” FOR 

PASSENGERS,  BASED ON LEGISLATION THAT IS ALREADY IN 

PLACE.   SOME OF THE SUGGESTIONS OFFERED AT THIS 

CONSULTATION MAY NOW BE INCONSISTENT WITH THE 

LEGISLATION (such as regards tarmac wait times and third party 

advocacy).  HOW IS THIS SITUATION SUPPOSED TO BE REMEDIED?  
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THE LEGISLATION IS FUNDAMENTALLY FLAWED TO BEGIN 

WITH, SIMPLY BECAUSE IT FAVORS THE AIRLINES TOO MUCH.  

BEFORE A “BILL OF RIGHTS”  CAN BE IMPLEMENTED THAT WILL 

TRULY SERVE THE PUBLIC INTEREST,  THE LEGISLATION MAY 

NEED TO  BE FURTHER AMENDED TO MAKE IT MORE 

CONSUMER FRENDLY.  

Around the year 2006, amendments to the Transportation Act were 

implemented under Minister Lawrence Cannon, of the Conservative 

Harper Government. “Flights rights” includes a maximum 90 minute 

tarmac delay period. This provision was in the boilerplate, but not in the 

actual text of the legislation. A number of airlines then included this 90 

minute maximum tarmac delay period in their tariffs.    Since that time and 

since the introduction of Bill-C49, certain airlines are seeking to roll this 

back this 90 minute standard (including one in particular that is seeking to 

roll it back to 4 hours !).  So it appears that things are getting worse for 

travelers, not better, despite all the deliberations.   This situation needs to 

change. The pendulum needs to swing back in favor of the passengers. 

Does the CTA really have the will or the intention to help air travelers?  

Most air passengers accept that in order to obtain an economical flight, 

they may need to make compromises (such as being squeezed into small 

seats). At the same time, the treatment of passengers needs to be 

reasonable.  The treatment of passengers by the airlines is frequently is 

NOT reasonable and it does not appear that it will change under the new 

law, at least not in its current form. 
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Specific Points  : 

1. Flight safety – The technical details of commercial flight safety are

perhaps more germane to Transport Canada, however it should go

without saying that Canadian travelers should have the right to airline

safety standards that are at the level of the highest standards in other

advanced industrial countries. Therefore passenger safety is relevant to

passenger rights.   In this instance, I would like to reference certain

standards that involve pilots.     These are:

a) Maximum pilot duty times,

b) The use of Foreign Pilots, on Foreign License Validation Certificates.

a) Maximum duty times:  Air Canada flight 759 (San Francisco) example  :

On July 7th , 2017,  Air Canada flight 759 narrowly missed a catastrophic 

collision with four planes on the runway, as it came in to land in San 

Francisco.  Flight 759 lined up to land, not on the runway but on the 

parallel taxiway. This near miss was described by one aviation expert as 

potentially the “greatest disaster in aviation history”.   So why do a pilot 

and co-pilot, with more than 30,000 flying hours between them, make such 

a mistake?  Could this possibly have to do with fatigue ?    

An article published by an experienced Canadian airline pilot and author, 

refers to the duty restrictions imposed on Canadian operators as some of 

the most liberal in the world, as regards the number of hours of 

consecutive duty, with pilots being required to make difficult approaches 

and landings after being awake for as much as 18 hours.  In 2016, new 

European regulations limited duty times to between 9 and 13 hours.   
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New Canadian standards for pilot duty times were supposed to be 

introduced in 2018.  

Recommendation: 

- Canadian standards for maximum pilot duty hours should also be

limited or harmonized with the European level.

b) Use of Foreign Pilots :

Vacationers taking off to “sun destinations” in the winter months, with one 

of the lower price domestic airlines, may be interested to know that the 

pilot at the controls may not actually be a Canadian resident who was 

trained, examined and licensed in Canada (or even in North America) .  He 

or she may not even be an employee of the airline. He or she may actually 

be a self-employed temporary foreign worker.        

Canada has become the few industrialized nation in the world that allows 

foreign licensed pilots, some of whom may have obtained their original 

license pursuant to standards less rigorous than applied in Canada.    

In the past, Foreign License Validation Certificates, a certificate issued by 

Transport Canada to a pilot with a foreign license allowing him/her to 

temporarily operate a Canadian registered aircraft, could only be issued for 

specific and limited reasons.  More recently, this ability has been expanded 

to suit certain commercial carriers, especially the ones that fly discount 

flights to sun destinations in the winter months. 

A request under the Access to Information Act revealed that between 

December 1, 2016 and November 30th 2017,  472 Foreign License Validation 

Certificates were issued by Transport Canada.  
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In December of 2016 a foreign pilot, with a Foreign License Validation 

Certificate, arrived at work to pilot a flight out Calgary to a sun destination 

and collapsed drunk in the cockpit.  He was then taken into custody before 

he was able to begin the flight.  It is possible that if he had been a Canadian 

pilot, subjected to domestic regulations throughout his career, that his 

alcoholism might have been detected and treated at an earlier stage ?     

Reference  -video with Captain Robert Piche : 

https://www.youtube.com/watch?v=0k68vX3d6QA 

Recommendation: 

- The practice of using such foreign pilots should stop. Personally, given

the choice, I want the pilot flying the flight that I am on to be well paid,

well rested, free of any vices that would interfere with his or her

performance on the job and preferably CANADIAN.

Other issues 

2. Wait times at airport check-in :

Certain airlines, especially the largest domestic airline in this country, 

deliberately under-staffs its check-in counters at peak times of the year, 

such as the peak days of  the holiday seasons .   This can create a very long 

wait at the airline check-in counter,  up to 4 hours in some cases.    This is 

unreasonable.      

Having had the very stressful experience of being caught in one of these 

Air Canada lineups, I wrote to the Minster to complain.  I later received a 

written reply, wherein he wrote, with words to the effect that “he cannot 

interfere with the operations of a private business” (the airline) .    My 

argument is that this airline is operating its check-in counters inside 

https://www.youtube.com/watch?v=0k68vX3d6QA
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Toronto Pearson Terminal One, which was constructed and operates, at 

least to certain degree, at public expense.  This terminal is designed to 

accommodate a large volume of travelers through it, however it does not 

operate efficiently if certain airlines are allowed to deliberately create 

bottlenecks in the check-in process.  

Additionally, having to stand in a check-in line for over 2 hours may result 

in a lot of very frustrated, angry passengers.  This can potentially 

contribute to air rage, because a result of this process can be that 

passengers may become agitated before they get on the plane, as a result of 

their experience at check-in and at security.     

Recommendation: 

- The airlines need to anticipate the number of passenger arrivals at

the check-in counter and ensure that sufficient check-in staff are on

duty at peak times so as not to create an unreasonable line up.

“Queuing theory” is taught in business courses as part of the body

of knowledge known as “Operations research”, which is hardly an

esoteric science.

- The CTA should mandate penalties for any airline that makes its

passengers wait more than an hour and half in a check-in line.

3. Compensation for delays caused by mechanical issues

This is a very important issue which has been brought up repeatedly. 

In an interview with the Minister that was broadcast on the CBC 

“Marketplace” show, the Minister is quoted as saying that compensation 

for various travelers issues will be at “the highest level in the world”.  

However he appeared to deliberately waffle around the topic of delays 
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caused by mechanical issues.  (a video of that CBC interview with David 

Common can be seen on the Internet).  

Guaranteed compensation for delays caused by mechanical issue is 

apparently NOT in Bill C-49, or at least the specific language of the 

provision is a problem.  This is because there is apparently a “safety” 

provision which would appear to provide the airlines with a hole in the 

legislation, which they may use as an effective escape route to pass 

through, in order to get out of having to pay passengers compensation for 

delays caused by mechanical issues.     Airlines may try to pass off all 

incidents as “safety” matters. This should not be allowed to happen. 

The CBC Marketplace show documented one traveler who had 

experienced a delay, due to an airplane mechanical issue, of 22 hours and 

received C$82.25 in compensation (even though the airline technically 

owed her NOTHING under Canadian law at that time).  This is in contrast 

to the situation in Europe and the U.K. where she would have been 

awarded the equivalent of C$900. 

European law is based on a court case or tribunal proceeding where a court 

ruled that airlines have a responsibility for mechanical issues because these 

issues are foreseeable.    These same issues are foreseeable in Canada too. 

Should the law here be any different? 

Canadian passengers and passengers flying out of Canada  need 

compensation for mechanical issues, at the European level.  A “level 

playing field” needs to be established.  This makes good sense, because it 

provides an incentive for the airlines to keep the planes in good mechanical 

condition. Having the planes in good mechanical condition also helps the 

flights stay on time.  Having flights on time also prevents the cascade of 

other consequents such as passengers missing connecting flights, the 

related lost time and expense.    
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Regardless of the above, the government of Canada has resisted including 

a clear provision for this compensation in Bill-C-49.  The new legislation in 

Bill C -49 has apparently let the airlines off the hook (refer to Section 

86.11(1) (b)). 

THIS SITUATION NEEDS TO BE CHANGED 

Recommendation : 

- AIR PASSENGERS NEED COMPENSATION FOR DELAYS CAUSED

BY MECHANICAL ISSUES.   THE LEGISLATION SHOULD BE

FURTHER AMENDED IF REQUIRED.

- ONE SOLUTION MAY BE TO ADOPT A DEFINITION OF

“FORSEEABILITY” OF MECHANICAL ISSUES THE TEXT OF THE

PASSENGER RIGHTS THAT MIRRORS THE U.K. /EUROPEAN

DECISION, HOWEVER THE CTA WILL HAVE TO BE VIGILANT IN

ENFORCING IT.

4. Tarmac Delays

“Bill C-49 proposes to double the acceptable tarmac delay from the current 

Canadian standard of 90 minutes to 3 hours. In light of the Air Transat 

incidents and others, why would we be increasing acceptable (tarmac) 

wait times from 90 minutes to 3 hours ? I find that… that we are going in 

the wrong direction “  - Hon. Senator Donald Neil Plett,  January, 2018. 

Earlier this year, the Senate Standing Committee on Transport and 

Communications proposed an amendment to the government’s Bill C-49, 

in order to ensure that air passengers are not kept stranded on the tarmac 

for more than 90 minutes.  The government later refused to adopt this 

amendment.   Refusal to adopt this amendment is evidence of the 

government selling out Canadian air passengers to the interests of the 

airlines. 
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The Bill C-49 legislation contemplates a maximum allowable tarmac delay  

period of up to 3 hours. THIS IS TO LONG.   REPEAT:  THIS IS TOO 

LONG. 

The “Code of Conduct of Canada’s Airlines” provides that in the event of 

delay exceeding 90 minutes, passengers will be offered the option of 

disembarking from the aircraft, if circumstances permit.   Previously, 

certain airlines had included a maximum 90 minute tarmac delay in their 

tariffs. Now one airline has moved to change that limit to 4 hours. The 

effect of recent legislative changes in Bill C-49 is to open the door for 

airlines to attempt to confine passengers for extended periods.  It is a 

reduction in passenger rights, not an improvement.     A FOUR HOUR 

CONFINEMENT IN A STATIONARY AIRCRAFT IS RIDICULOUS 

AND COMPLETELY UNACCEPTABLE.    

Recommendation: 

- THE MAXIMUM ALLOWABLE TARMAC DELAY SHOULD BE 90

MINUTES, as contemplated in the 2004-2006 legislation and as embodied

in the “Code of Conduct of Canada’s Airlines” and also as just recently

RECOMMENDED BY THE SENATE OF CANADA.

This leads to the next item : 

5. Forcible confinement of passengers

Reference is made to the scandal involving the Air Transat flights that were 

diverted to Ottawa from Montreal in the summer of 2017.  The two flights 

reportedly sat on the tarmac in Ottawa for almost five and six hours, 

respectively, with passengers not allowed to disembark. 

The airline was later ordered to pay $295,000 in compensation to 590 

passengers.  That is $500 per passenger, or slightly more than $100 per 
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passenger per hour of confinement.  It was apparently not enough to really 

provide a significant disincentive to repeating the experience. This lack of 

deterrent was evidenced that a similar event happened in Toronto, 

involving two Sunwing flights, in a snow storm earlier this spring (early 

May).  In this episode, passengers were confined for 6 hours in 

temperatures that were occasionally as high as 84 degrees F,  by some 

reports 90F.  Passengers complained that they were “held hostage”.  

Airlines should not have the ability to confine passengers for such a 

length of time, especially under such conditions.   Blaming other service 

companies in the supply chain (such as the air terminal, the baggage 

handlers) is not an excuse.  

FORCIBLE CONFINEMENT IS AN OFFENCE UNDER THE CRIMNAL 

CODE OF CANADA,  SECTION 279(2) .  

Recommendation : 

- The airlines that confine passengers for excessive periods of time

should be charged under the criminal code. Airlines should not be

allowed to attempt to contract their way around criminal code liability,

by inserting ridiculous tarmac wait allowances in their tariffs.

- Airlines that attempt to confine passengers for excessive periods of time

should be fined a sufficient amount that this will provide an effective

disincentive to repeating the  experience.

Note:  a fine is not the same thing as reimbursement of expenses, or  

mandated compensation of  passengers.  A fine should not be confused 

as such or “double counted” with compensation.     A fine is imposed for 

no other reason than punishment for the infraction committed. Fines 

need to be imposed on the airlines in sufficient dollar amounts that they 

will provide an effective deterrent.      
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The second round  of passenger confinements (within a 12 month period) 

occurred at Toronto Pearson airport in May.  These are currently under 

investigation by the CTA.  Will the CTA impose significant fines this 

time ?  or will it simply administer just another slap on the wrist ? 

As an additional point, the standard method of operation of the airlines 

and the other service providers at airports (such as the airport authority, 

baggage handlers) is to try to let themselves off the hook by blaming one 

another.   This should not be allowed.  An event such as a rain 

thunderstorm may be a freak event, but most snowstorms are predicted 

well in advance.  The baggage handlers should be ready, as 80 of them 

all calling off sick on the day of the storm stretches credibility.  The 

services supply chain related to commercial passenger flights needs to be 

better managed in anticipation of unusual events.  

6. Airline Communications with passengers and business ethics

In order to further their business objectives, airlines frequently withhold 

important information about their flights from passengers, or deliberately 

lie and mislead them. 

An example of lying to passengers is advertising or representing a flight as 

“direct” that is not in fact direct. Another is failing to inform passengers 

about a flight delay until the last minute, despite the fact the airline knows 

about it some time prior and withholds the information.     

Another example of lying to passengers was reflected in various examples 

of airlines claiming “force majeure” (act of god – natural disaster), in order 

to get out of  having to re-book passengers on another airline when the 

original airline in question has simply made a business decision not to fly 

to a particular destination and cancelled the flight.     
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Recommendation : 

- AIRLINES SHOULD BE REQUIRED TO PROVIDE THEIR

PASSENGERS WITH TIMELY, ACCURATE INFORMATION ABOUT

THEIR FLIGHTS, INCLUDING ANY SIGNIFICANT DELAYS OR

CANCELLATIONS AND THE REASONS FOR THOSE DELAYS OR

CANCELLATIONS, OTHERWISE FACE SIGNFICANT FINES.

- AIRLINES SHOULD NOT BE ALLOWED TO OBFUSCATE,

MISINFORM PASSENGNERS ABOUT THEIR RIGHTS OR

OTHERWISE DISCOURAGE PASSENGERS FROM EXERCISING

THEIR RIGHTS.

7. Advocacy need to be allowed

One provision of C-49 that many advocacy groups agree is troubling is 

new limitations on who would be able to take complaints to the Canadian 

Transportation Agency and become involved in the arguments. 

Bill C-49 may limit some complaints only to individuals directly affected 

by a problem. 

Recommendation : 

ADVOCACY SHOULD BE ALLOWED BY THIRD PARTIES , 

INCLUDING ADVOCACY BEFORE THE CANADIAN 

TRANSPORTATION AGENCY. 
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8. The role of the Canadian Transportation Agency

The disturbing thing about the CTA is that the more one studies it, reads 

the decisions, the more biased it appears to be towards the airline industry. 

Airline passenger right advocates have dismissed the current public 

consultations as a “Dog and Pony” show that will simply serve to provide 

the appearance of legitimacy to a piece of legislation and related 

regulations that have already been written by the airlines, in their favor.   

The CTA needs begin to function more in the interest of airline passengers, 

including dispensing fines to the airlines that are sufficiently large that they 

will act as a genuine deterrent to certain types of  behaviors  (such as the 

confinement of passengers for extended periods).     

An example of the CTA’s failure to represent the interests of the travelling 

public is reflected in its unwillingness to act as an intermediary to resolve 

issues between a passenger and an airline, such as in a blatant breach of 

contract by an airline, under its tariff.  In various examples, CTA has 

simply refused to become involved in breach of contact issues.  This leaves 

the passenger in the position of having to initiate ligation in small claims 

court on his or her own. This will involve having to serve the airline and 

expend the related time, effort and court fees, to argue the claim.    In fact, 

at this same hearing (Toronto, June 14th) we have heard from one speaker 

who described his efforts to sue an airline for beach of contract while the 

airline  allegedly acted to frustrate the plaintiff’s attempts at service.    He 

later won his case . 

If it is actually more effective for individual passengers to take the airlines 

to court on their own, rather than seeking a remedy through CTA, this 

leads to the question of its role in passenger complaints and, if it is 

completely ineffectual, then why the CTA even exists ?     
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Recommendation : 

The Canadian Transportation Agency needs to take much more active 

stand in favor of air travelers, or it should simply be disbanded in its 

current form, OR the authority to enforce air travelers’ rights should be 

delegated to another body.    

9. The role of the Federal government.

Federal opposition political parties tend to come out in favor of consumer 

rights, such as rights for air travelers, when they are in opposition, but 

when they are elected to government, they appear to fall under the 

influence of industry.  BILL C-49 IS A BILL THAT APPEARS TO HAVE 

BEEN WRITTEN BY THE AIRLINES FOR THE BENEFIT OF THE 

AIRLINES, NOT FOR THE INDIVIDUAL CONSUMER.    

THE GOVERNMENT OF CANADA HAS FAILED THE PUBLIC WITH 

BILL C -49.  IN ITS CURRENT FORM, IT IS A SELL-OUT OF THE 

PUBLIC. 

In recent, months, the Senate of Canada has been more of a friend to the 

Canadian air traveler than the House of Commons, in view of the 

experience with Bill C-49.  In the House of Commons, both major political 

parties failed the public, in the drafting of the original Bill,  with its serious 

flaws and then by refusing the consumer friendly amendments put 

forward by the Senate of Canada.  The voting record on the final version of 

the Bill suggests discipline along party lines.  

It is very doubtful as to whether the government has become any more 

sincere in its interest regarding the welfare of air travelers in recent 
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months.   The current public consultation may simply serve to create an air 

of legitimacy, for the actual clawing back of existing passenger rights. 

In order to really achieve any improvement in treatment at the hands of the 

airlines, Canadians are going to have to make it clear to their respective 

Members of Parliament that Air Travelers Rights are going to be an issue 

going into the next election.    To people reading the transcripts of these 

CTA public consultations and/or reading this document, please TELL 

YOUR MEMBER OF PARLIAMENT THAT IF HE OR SHE IS NOT 

PREPARED TO SUPPORT THE IMPLEMENTATION OF THE 

FOREGOING TRAVELER-FRIENDLY PROVISIONS, INCLUDNG 

POTENTIAL ADDITIONAL TRAVELER-FRIENDLY AMENDMENTS 

TO  BILL-49, HE OR SHE WILL NOT BE GETTING YOUR VOTE IN 

THE NEXT FEDERAL ELECTION. 

Sources : 

- Hansard

- Web site of the government of Canada, including the Senate of Canada,

sen.parl.gc.ca

- results of requests under the Access to Information Act.

- various news media reports, including CBC Marketplace, various newspapers and

their online Web sites

- Captain Robert Piche   https://www.youtube.com/watch?v=0k68vX3d6QA

- Air Passenger Rights Website http://airpassengerrights.ca/

- the personal experience of the writer

https://www.youtube.com/watch?v=0k68vX3d6QA
http://airpassengerrights.ca/

