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September 1, 2018 
 
 
Mr. Scott Streiner 
Chair and Chief Executive Officer 
Canadian Transportation Agency 
15 Eddy Street 
Ottawa, Ontario  K1A 0N9 
Via Email:  Scott.Streiner@otc-cta.gc.ca 

 
RE:   CTA CONSULTATIONS ON AIR PASSENGER PROTECTION REGULATIONS  

 
Dear Mr. Streiner: 
 
I am writing to provide you with our written comments and perspectives on the air passenger protection 
regulations the CTA has been mandated to develop.   
 

As you know, the National Airlines Council of Canada (NACC) represents Canada's largest passenger air 

carriers: Air Canada, Air Transat, Jazz Aviation LP, and WestJet. Our organization advocates for sound, 

evidence-based policies, legislation and regulations that promote safe, environmentally responsible 

and competitive air travel for Canadians.   

 

Decision-making within NACC is consensus-based, meaning that when our organization speaks on 

issues it represents the views of all its members.  NACC does not engage in advocacy on matters that 

are best addressed by air carriers within the confines of a competitive marketplace. Accordingly, our 

comments in these matters will focus on principles, methodology and desired outcomes more than on 

than granular prescriptions -- those have been left to individual carriers to make.  

 

GENERAL OBSERVATIONS  

 

NACC member airlines employ more than 50,000 people and carry over 71 million passengers annually 

– over 90 percent of domestic passenger traffic and 65 percent of international traffic in Canada. Every 

day in Canada, nearly 300,000 people board one of our member’s flights for work, to visit family or to 

explore our country and the world. For the vast majority of their passengers and guests, those flights 

are as they should be: pleasant and uneventful – leaving and arriving on time.  

 

The success of virtually each of those flights rests on a web of policies, systems, organizations and 

people in permanent interaction, largely out of sight of the majority of travellers, that we call the 

aviation ecosystem.  
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As we said when Minister Garneau introduced Bill C-49 last year, every effort to improve passenger air 

travel through government policies and regulation must consider the aviation ecosystem as a whole. 

Policy or legislative shortcuts – like Bill C-49 -- that target airlines without considering their complex 

operating environment will not only fall short of the mark, but risk hurting those they are meant to 

protect: air travellers.  

 

We are well aware that the terms of CTA’s mandate are defined by Bill C-49’s airline lens, and that this 
limits the scope of the regulatory prescriptions it can bring to the Minister of Transport.  However, 
flawed as it may be, Bill C-49 does not limit in any way CTA’s ability to take a wide-angle lens to its 
examination of the issues.  On the contrary, the flaws in its legislative mandate make it all the more 
important that the Agency consider the issues related to the air travel experience with the utmost 
rigour, notably by assessing the system-wide implications of the various regulatory options it considers.  
 
METHODOLOGICAL CONCERNS 
 
Listening to Canadians  
 
We were disappointed by CTA’s framing of the issues in the public consultations phase of this process. As 
we indicated in earlier submissions, we found that, in keeping with the flawed thrust of Bill C-49, CTA’s 
background documents provided a reductionist view of passenger air travel that largely eschewed the 
complex interrelations of the various components of the ecosystem, or the trade offs that inevitably 
accompany various scenarios.  
 
The shortcomings of the background information provided to support this listening exercise 
compounded problems with the overall survey methodology used by CTA.  In addition to the issues 
inherent to “self-selection” (as opposed to random sampling), it is difficult to ascertain the scientific 
value of questions such as “What should be the minimum compensation airlines are required to pay 
when baggage is lost or damaged?” when such a question is posed in the abstract and absent any 
consideration of the downstream economic implications of the options advanced – in good faith -- by 
survey respondents.  
 
A hurried process    
 
Judging by the hurry with which this process is being conducted one would assume that Canada’s 

passenger airline system is in the throes of catastrophic market failure.  The opposite is true. Globally 

and domestically, medium term trend lines point to capacity growth and lower base fares - indicators of 

a healthy competitive environment.  
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Even the apparent spike over the last few years in the number of passenger complaints made to the CTA 

which has been used by some to suggest a decline in airline performance and others as justification for a 

more robust CTA oversight role, can be explained in part at least by the Agency’s use of social media 

advertising directing passengers to its site.  In many of those instances, the CTA’s advertising campaign 

actually added an additional and unnecessary step in the complaint process as it acted as a middleman 

and referred the complainants to the airline for resolution.  

 

Absent market force majeure requiring urgent government consumer protection action, and given the 

complexity of the issue involved it is difficult to justify the hurry with which this process is being 

conducted.  

 

The implications of this inexplicable regulatory rush are already evident in the Agency’s request of cost 

analysis of hypothetical regulatory scenarios from air carriers – under no circumstances must this be a 

prelude to an expedited Gazette process.  

 

Assessing capacity  
 
Every element of the aviation ecosystem is constrained by capacity considerations. Whether it’s air 
navigation throughput, the availability of airport gates, competing border security considerations, 
statutory limits on crew hours of service, or even Transport Canada’s ability to fix out-of-date 
regulations, the efficiency of the aviation ecosystem is defined by capacity.   
 
This has important implications for the regulatory development process. It means that regulatory 
scenarios must be assessed against their impact on the capacity of the system and its individual 
components. For example, how well adapted are airports to respond to more stringent tarmac delay 
rules? Are there sufficient gates at every NAS airport to accommodate weather-related delays requiring 
a hard return to gate and disembarkation? Is NAV Canada’s throughput capacity up the task? In the 
event of international flights, has CBSA developed contingency plans to address the impact of potential 
new regulations?  
 
An organic view of the aviation ecosystem and of how all its partners’ ability to manage scarcity 
contribute to the passenger experience is essential to developing an evidence-based regulatory 
framework that mitigates the risk of unintended consequences – not the least of which would be to fall 
short of air traveller expectations. 
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GUIDING PRINCIPLES  

 

Encouraging competition and innovation 

 

In all but the most egregious circumstances, consumer protection rulemaking should always be 

sufficiently flexible to allow and even encourage competition and brand differentiation.   

 

Passenger rights regulations should give airlines the ability to differentiate themselves in the 

marketplace through individual customer service offerings, giving consumers the freedom to choose the 

airline that best corresponds to their desired price, service standards and corporate values. Setting 

obligations that are too prescriptive or onerous limits carriers’ ability to compete and innovate based on 

service 

 

Clarity and transparency 

 
Passengers should have access to information on their legal and contractual rights and clear guidance on 

which regime applies in their specific situation.  

 

Currently there are over 60 different passenger rights regimes worldwide. The stipulation that a new 

regulatory regime will apply to flights to, from, and within Canada will interfere with other passenger 

rights regimes, creating 1) confusion and legal uncertainty for both passengers and airlines; 2) the 

possibility of double compensation under multiple regimes; and 3) the proliferation of compensation 

consultants or “claim farms” as they are also known.  

 

Proportionality 

 

Passenger compensation measures enshrined in regulations should reflect the principle of 

proportionality and the impact of extraordinary circumstances.  

 

By enshrining a punitive rather than a balanced, compensatory framework the U.S. tarmac delay 

provisions exemplify the polar opposite of this principle and have contributed to exacerbating flight 

cancellations and passenger in-transit time.  

 

The Montreal Convention stipulates compensation ceilings, Bill C-49 calls for compensation minimums. 

In addition to questions with respect to the legality of extending such compensatory minimums to 

international flights, this policy raises concerns that it could be used as a punitive   It is important that 

compensatory minimums not be used as a punitive administrative penalty.   
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Tarmac Delays 

 

Tarmac delay regulations should consist of appropriate (and realistic) notifications and care, but not a 

hard requirement to turn back to the gate. Such an approach will simply increase delays and 

cancellations for consumers. Flexibility should be built into the regulatory framework recognizing that 

the operating environment is highly dynamic. 

 

When dealing with tarmac delays approaching the statutory limit flight crews should enjoy some 

regulatory latitude exercise discretion after consulting ATC to wait for a window for takeoff, or to return 

to gate. This is particularly important when there are clear indications that take off window will be 

opening soon and/or the flight crew is nearing the end of their allotted flight duty time.  

 

Setting a hard and arbitrary return to gate requirement without allowing latitude at the margins, will 

cause flight cancellations and delays and will ultimately increase in-transit time for passengers in many 

circumstances. This is particularly true in the Canadian context, wherein extreme weather in the North 

and Atlantic Canada can cause unique conditions.  

 

Circumstances outside the air carrier’s control  

 

Addressing this question involves formally recognizing in the regulations the complex interaction of 

factors that plays in every flight taking off and landing at Canadian airports and around the world.  We 

propose a two-pronged approach, involving a detailed but non-exhaustive list of circumstances resting 

on a foundational definition to provide guidance and inform interpretation.  

 

The definition should reflect the concept of bonus pater familias, in other words, a reasonable standard 

of care grounded in objective reality.  For example, a circumstance outside the carrier’s control could be 

defined as one:  

 

 Where it would not be reasonable to expect the carrier to be in a position to affect 
or mitigate significantly through reasonable efforts; 

 Which is caused by a third party(ies) whose actions are not controlled by the carrier; 

 Which is caused by a situation outside the carrier’s control affecting one or more 
previous flights using the same aircraft, or other aircraft in the case of connecting 
flights 
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Duty to communicate to passengers  

In establishing rules on a duty to communicate, it is essential to distinguish between static situations, for 

example, information about carriers’ tariffs and dynamic situations such as those that exist in the event 

of weather related tarmac delays. In the case of the latter, operational reality can shift so rapidly as to 

make a factual announcement to passengers on flight status irrelevant and incorrect within minutes.   

 
Thank you for the opportunity to provide our comments. We look forward to the next phase of this 
process.  
 
Sincerely, 
 
THE NATIONAL AIRLINES COUNCIL OF CANADA 

 
Massimo Bergamini 
President and CEO  
 
CC: Honourable Marc Garneau, Minister of Transport 
 


