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Porter Airlines Inc. (Porter) is pleased to provide this submission in response to the Discussion 
Paper on Air Passenger Protection Regulations published by the Canadian Transportation 
Agency (the Agency). 
 

At the outset of any consideration of the regulation of the air industry, it is essential to recognize 
that airlines, passengers, the Canadian government and other industry stakeholders share the 
common goal of ensuring a viable, safe, efficient, robust and competitive air travel industry 
which provides Canadians with an array of air travel choices at a reasonable cost; and it is 
accordingly essential that the Agency approach the development of these regulations having 
regard to the roles and responsibilities of all such stakeholders in achieving that goal.  
 
As well, in looking to the practices of other jurisdictions for guidance, the Agency must properly 
recognize and account for those aspects of the Canadian air travel landscape that distinguish it 
from such other jurisdictions, and tailor the Canadian regulatory regime accordingly. 
 
Ultimately, a proper balance must be struck that provides incentives to airlines to take steps 
within their control to minimize travel disruptions, provides reasonable compensation to 
passengers for disruptions, when appropriate, and educates the traveling public in order that 
they may make informed travel choices, all in a manner that ensures the long-term viability of a 
high-quality, robust and competitive air travel industry that meets Canada’s unique needs. 
 
 

1. Airline’s Obligation to Communicate Clearly 

Porter recognizes that its best passenger is an informed passenger, equipped with sufficient 
information to make bookings and purchases that meet her needs, and knowledgeable about 
what remedies are available in the event her travel does not proceed as planned. 
 
To that end, Porter believes that the current requirement that carriers publish their tariffs online 
and make them made available for review at airports is sensible, and sufficient to ensure that 
passengers have access to the complete terms and conditions of carriage as needed.  Most 
crucially, online tariffs ensure that passengers have the opportunity review the terms and 
conditions in detail before committing to a booking, and at all times thereafter – including during 
or after a travel disruption.  Indeed, given the ubiquity among passengers of mobile Internet 
connectivity, the availability of hard copy tariffs at airports is all but obsolete (and, in our 
experience, rarely requested). 
 
That said, Porter recognizes that few passengers are likely to exhaustively review an airline’s 
tariffs each time they travel.  As legal documents, tariffs are necessary and useful in detailing 
the airline’s and passenger’s respective rights and obligations in a range of situations, but in 
some respects they are not particularly digestible to consumers. 
 
The Agency’s Discussion Paper on Air Passenger Protection Regulations (the Discussion 
Paper) cites two Agency decisions concerning the drafting of tariff provisions:  one that 
emphasizes the necessity of clarity (2-C-A-2001) and one that stresses the necessity that tariffs 
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be self-contained and comprehensive (161-A-2012).  The requirements of clarity and 
comprehensiveness are appropriate criteria for legal documents such as tariffs, but they are 
somewhat in tension with the Agency’s mandate to ensure that information regarding available 
passenger recourse be “simple” and “concise”.  Some tariff rules may be too complex in their 
various potential applications to be reducible to a shorter summary form.  Given the broad range 
of subject matter and circumstances to which tariff rules must apply, any requirements of brevity 
and simplicity imposed on them risks compromising their clarity and comprehensiveness.  
 
For this reason, in cooperation with the Agency, Porter (along with other major Canadian 
carriers) has created a distinct “Travel Disruption” section of its website, easily accessible from 
the home page, which summarizes passengers recourses and related procedures in the event 
of a delay, cancellation or similar flight disruption.  As a passenger resource by design, this is 
simpler and more concise than the full tariff, and thus serves as a useful complement to it. 
 
Porter does not believe it is practical or useful to include information about travel disruption 
recourses and procedures in e-tickets, itineraries or boarding passes.  The large majority of air 
passengers are not subjected to a flight disruption, and these are already dense documents 
which contain an array of information aimed at assisting the passenger in completing their 
scheduled journey (e.g. confirmation of booking details, information on checking in, checking 
baggage, seat selection, etc.).  In Porter’s view, having the information readily accessible on 
carrier websites is most practical and useful to passengers. 
 
Once the new regulations codify uniform minimum passenger rights and remedies across the 
Canadian market, the Agency will also be well-positioned to play its role in informing 
passengers of their rights as well as their responsibilities in minimizing the impact of travel 
disruptions, e.g. by raising awareness of the potential for travel disruptions of all kinds and 
encouraging passengers to plan their travel defensively to account for possible delays.  The 
Agency website and other avenues of communication can be deployed to this end.  
 

2. Flight Delay, Cancellation or Denial of Boarding 

Porter recognizes that it is appropriate that passengers be made whole when they must incur 
expenses as a result of delays or cancellations resulting from matters within the carrier’s control, 
and also agrees that exceptions for delays or cancellations made for safety purposes are 
appropriate in order to continue to promote a “safety first” approach to aviation in Canada.  The 
distinction between so-called “controllable” and “non-controllable” flight disruptions is consistent 
with the principles of the Montreal Convention which governs minimum compensation standards 
for international travel. 
 
As discussed further below, Porter believes the creation of an arbitrary ‘compensation matrix’ 
providing for additional cash payouts, as exists in the European Union, would be unduly 
burdensome to both air carriers and to passengers, as such a punitive regime would 
significantly increase carrier costs, ultimately resulting in higher fares and potentially 
undermining a competitive market by threatening the viability of smaller carriers and new 
entrants.  As it is, the Canadian travelling public already bears a disproportionate cost to travel 
by air, both in comparison to U.S. carriers (with whom Canadian carriers compete most closely) 
and with other forms of transport (e.g. bus, rail); none of which is burdened by comparable 
compensation requirements.  
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a. Flight Delay or Cancellation 

Porter supports the distinction between ‘controllable’ delays that are required for safety reasons 
and other ‘controllable’ delays.  This distinction is consistent with the promotion of a safety-first 
culture in the industry, and carriers should not be put in a position where erring on the side of 
safety could conflict with the need or desire to avoid potentially onerous and punitive financial 
consequences. 
 
 
Cancellations or delays that are within the airline's control and not required for safety 
purposes 
 
Assessments of whether delays or cancellations are ‘controllable’ should be made using the 
‘circumstance-focused’ approach promoted by the Agency in its decisions.  That is, in 
determining whether a carrier took reasonably available steps to prevent the delay, one should 
properly consider the circumstances of the passenger, the airline and the broader industry; 
these circumstances may include matters such as a particular passenger’s pressing need to 
reach a destination by a given time for an urgent purpose, airport-driven factors such as gate 
availability or ground delay programs, the ongoing worldwide pilot shortage or the airline’s ability 
or lack thereof to substitute ‘up-gauged’ aircraft to ameliorate delays or cancellations. 
 
Porter acknowledges and agrees that passengers should receive timely notification of any flight 
disruption and that wherever possible passengers should be advised of the reason for the flight 
disruption at the time the passenger is so notified.  
 

 Compensation levels 

As indicated above, Porter opposes the imposition of flat compensation – whether based on 
length of delay, distance travelled or otherwise – over and above the reimbursement of 
expenses reasonably incurred by the passenger (and corresponding remedies such as 
rebooking on the next available flight or refund).  The passenger should properly be made whole 
in the form of reimbursement for her reasonable expenses resulting from the flight disruption, 
but arbitrary compensation amounts over and above such reimbursement could threaten the 
viability of commercial service, especially for smaller carriers and new entrants and/or on routes 
that have historically been underserved. 
 
There are certain uncertainties inherent to air travel, and the compensation principles enshrined 
in the Montreal Convention (reimbursement of reasonable losses arising from matters within the 
carrier’s control) strike an appropriate balance between passengers and carriers, which 
ultimately benefits the passenger in the form of lower fares.  In addition, third-party insurance 
products are readily available to protect passengers from all manner of trip disruption, whether 
associated with an airline or otherwise. 
 
Moreover, any such EU-style arbitrary penalties would further hinder the ability of Canadian 
carriers to compete with their U.S. counterparts, who are not subject to any federal U.S. 
regulatory requirements concerning passenger compensation for flight irregularities (except in 
limited circumstances such as denied boarding).  Indeed, this has resulted in a range of options 
available to U.S. travelers, from larger carriers which have voluntarily adopted policies of 
compensating passengers for controllable delays to ‘no frills’ carriers who do not offer such 
compensation.  In this environment, the passenger is free to select an airline based on her own 
prioritization of price vs. protection from irregular operations. 
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Canadian air travelers already bear a disproportionate cost burden, through their air fares and 
associated fees, than U.S. travelers.  For example: 

 Canadian carriers pay higher fuel taxes than U.S. carriers, which government revenues are not 
tied to investment in aviation infrastructure (as they are in the U.S.) that would at least improve 
operational efficiency and reliability in return.  Instead, carriers bear the higher cost (ultimately 
passed on to the passengers who are their primary sources of revenue) without the 
corresponding benefits enjoyed by their U.S. competitors. 

 Canadian passengers bear the full burden of air travel security fees, which are likewise not linked 
to CATSA funding. 

Imposing onerous compensation payments over and above that required to make passengers 
whole risks driving fares even higher and, in turn, increasing the trend of “leakage”, whereby 
Canadian travelers cross the border to fly on a U.S. airline rather than pay the cost associated 
with travelling on a Canadian carrier. 
 
Moreover, a ‘compensation grid’ would further inhibit the ability of air carriers to compete with 
other modes of transport within Canada such as bus and rail travel, neither of which is subject to 
any comparable regulatory compensation regime and the latter of which enjoys significant 
support from federal funds.  To further encumber the air industry in this manner would run the 
risk of suppressing services, inflating fares and otherwise shackling an industry which is a 
significant driver of Canada’s economy. 
 

 Standard of Passenger Treatment 

Carriers should be required to notify passengers of flight irregularities reasonably promptly after 
the airline becomes aware of or determines that the flight will be delayed or cancelled. 
 
With respect to notification to passengers generally however, it must be recognized that a 
significant proportion of airline bookings in Canada are performed by travel agents or resellers 
who do not provide direct passenger contact information to carriers, and that not all such 
passengers volunteer such information to the airline.  Accordingly, any obligation imposed on 
carriers to notify passengers of disruptions should be imposed on a “reasonable efforts” basis, 
rather than imposing a strict requirement to inform passengers whom the airline may be unable 
to contact. 
 
In the case of controllable delays, it is reasonable that airlines be required to re-book affected 
passengers on another flight to their destination within a reasonable time frame. 
 
What constitutes a reasonable time frame must necessarily be determined using a 
circumstance-focused approach, which accounts for the diversity of operational circumstances 
across Canada.  A hard ‘deadline’ would not account for, e.g., the vast variations in flight 
frequency nor the availability of other alternative transport among urban and remote 
destinations.  Moreover, a fixed, prescribed time period would penalize smaller airlines that do 
not have the flexibility of larger carriers to, e.g., swap in higher-capacity aircraft or otherwise 
vary operations to absorb passengers affected by irregularities. 
 
To the extent the Agency considers imposing a maximum ‘reasonable’ time for re-protection, the 
airline’s obligation in that regard should be a “best efforts” obligation having regard to all of the 
circumstances of the delay or cancellation. 
 



5 
 

A circumstance-focused approach likewise remains appropriate for determining when it may be 
reasonably necessary to book passengers on another airline based on their travel needs made 
known to the airline.  In such cases, the assessment should include a consideration of the 
passenger’s known travel needs (supported by credible assurances and/or evidence), the 
availability of alternative travel options to the airline, and, finally, the passenger’s shared 
responsibility for planning her travel defensively to account for potential delays – particularly at 
certain times of year, to certain destinations, etc. 
 
Cancellations or delays that are within the airline's control but required for safety 
purposes 
 
As indicated above, Porter agrees that a distinction for safety-related delays and cancellations 
furthers the prioritization of a safety-first approach in Canadian air travel.  Cancellations that are 
required for safety reasons should be treated the same as ‘non-controllable’ delays for the 
purposes of applying passenger compensation rules. 
 
That said, Porter believes that many potential ‘safety-related’ delays could also be captured by a 
proper assessment of what sorts of delays are correctly characterized as ‘controllable’.  While 
delays and cancellations due to mechanical issues and crew availability issues have often 
historically been treated as ‘controllable’, Porter submits that this presumption does not reflect 
the fact that such delays are sometimes not, in fact, within the airline’s control – i.e. there are 
many circumstances in which such delays will occur irrespective of any particular acts or 
omissions of the airline.  Porter submits that mechanical delays should not be presumptively 
deemed ’controllable‘ if an airline has complied with its Transport Canada-approved 
maintenance program on the aircraft in question.  If an airline has diligently followed its 
maintenance program, unforeseeable mechanical failures may be no less preventable than 
weather delays, and both are outside the control of airlines. 
 
Crew timeout delays/cancellations should likewise not be presumptively deemed “controllable”, 
particularly if the crew timeout was the result of an earlier “non-controllable” delay. 
 
It should be also noted that punitive sanctions for delays resulting from mechanical issues and 
crew timeouts (both of which are safety-driven) will fall disproportionately on smaller carriers, 
who provide essential service and competition on routes that may otherwise be underserved by 
legacy carriers.  For example, in the event of a mechanical failure, smaller carriers are generally 
not able to swap in a larger aircraft to absorb disrupted passengers, such that they will be forced 
to pay compensation more frequently.  Smaller carriers also face similar challenges with respect 
to recovering from delays or cancellations due to crew unavailability in light of the protracted 
worldwide pilot shortage.  Given the ability of larger carriers to offer piloting opportunities with a 
broader array of aircraft and destinations, among other perceived benefits, an overly punitive 
regime with respect to crew timeouts would disproportionately threaten smaller carriers’ viability.  
This could ultimately result in fewer options being available to the Canadian public at higher 
prices due to lessened competition. 
 
Cancellations or delays that are outside the airline's control 
 
In the event of flight irregularities due to factors outside the airline’s control, it is appropriate for 
airlines to provide the passenger with a choice of rebooking on the next available flight to the 
passenger’s destination (see above discussion regarding rebooking “within a reasonable time”) 
or – in the case of a prolonged delay or cancellation – a refund of the passenger’s fare or credit 
for future travel. 
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b. Denied Boarding 

It is reasonable for airlines to pay compensation to a passenger for denial of boarding when it 
results from overbooking.  This properly incentivizes the airline to strike a balance between the 
wish to ensure flight loads are as high as possible, while not overselling to an extent that 
regularly inconveniences their passengers. 
 
As with other flight irregularities, the availability of compensation for denied boarding should 
otherwise be determined with regard to whether the denial of boarding was within the airline’s 
control, and whether safety concerns are involved.  For example, (a) the denial of boarding to a 
passenger due to oversale of seats by the carrier should properly be deemed ‘controllable’ and 
compensation payable; (b) denied boarding due to Maximum Takeoff Weight (MTOW) 
restrictions caused by weather or airport conditions should properly be considered outside the 
airline’s control, and thus no compensation payable, and (c) denied boarding caused by the 
pilot’s decision to carry more fuel as a precaution due to flying conditions should be considered 
a controllable denial for safety reasons for which compensation should not be required. 
 
There is no reason the availability of compensation for denied boarding should not follow the 
general principles as govern delays and cancellations – namely that compensation should 
generally be available to the extent that the denial is caused by factors within the airline’s 
control.  Denied boardings are, in effect, delays or cancellations for the particular passengers 
they affect. 
 
With respect to the form and amount of payment due to eligible passengers who are denied 
boarding, Porter submits that it is appropriate to maintain the current Canadian requirements for 
cash payments, but that the carrier and the passenger ought otherwise be permitted to agree to 
alternative forms of compensation, provided always that full and frank disclosure is made to the 
passenger of (a) the cash compensation that would otherwise be due to her, and (b) any and all 
material restrictions applicable to the alternative compensation.  For example, to a frequent 
flyer, flight vouchers in the amount of $600 may represent a better value than $400 in cash.  It is 
respectfully submitted that previous Agency decisions requiring that any vouchers offered must 
be at least 300% of the cash payment otherwise available to the passenger is arbitrary and 
without basis, and, in Porter’s case, has led to Porter simply not offering vouchers as an 
alternative. 
 

3. Tarmac Delays 

Porter submits as follows in response to the Discussion Paper’s questions relating to tarmac 
delays: 
 
Tarmac delays should be calculated from the time the aircraft lands or pulls away from the gate 
to the time it either takes off or the time when the aircraft begins to taxi to a gate or other 
disembarkation point.  With respect to the latter, it must be recognized that the availability of 
gates or disembarkation points are frequently outside the airline’s control, and are exacerbated 
by high volume in many situations underlying tarmac delays, such as airport ground delay 
programs. 
 
Consistent with U.S. rules, updates should be provided to passengers at least every 30 minutes 
regarding the cause of the tarmac delay and any updates to anticipated departure or arrival at 
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the gate, and passengers should be offered an opportunity to disembark upon the delay 
reaching three hours for domestic flights and four hours for international flights. 
 
Snacks and drinking water should be served to passengers in the event a tarmac delay reaches 
or exceeds three hours. 
 
To the greatest extent possible, functional lavatories should be available to passengers 
throughout the delay, and cabin temperatures should be maintained at comfortable levels.  
Porter submits that it is unfeasible – and generally unnecessary – that airlines be responsible for 
providing passengers with the ability to communicate with people outside the aircraft (except by 
permitting use of cellular devices). 
 

4. Lost or Damaged Baggage 

When a bag is lost, the airline should be required to pay the reasonable replacement cost of the 
bag and its contents, up to the maximum of 1,131 Special Drawing Rights.  Porter sees no 
reason why a different maximum should apply to domestic and international flights, and agrees 
with the Agency’s prior rulings finding that domestic maximums equivalent to 1,131 SDR are 
reasonable limits for domestic baggage.  (And in the case of lost baggage, absent the bag itself, 
a high ceiling could result in an increase of fraudulent claims.) 
 
Consistent with the Montreal Convention, a bag should be considered lost after 21 days, at 
which point the airline should be liable for the reasonable replacement cost of the bag and its 
contents, up to the liability maximum. 
 
Airlines should not be liable for the replacement of valuable goods in lost checked bags where 
their tariffs state clearly that these are not accepted by the airline.  Where a passenger claims a 
high amount for the contents of a lost bag, the passenger should be required to submit credible 
evidence as to the contents.  For example, passengers should be educated to take photos of 
their bags’ contents before travel where such contents are collectively of a high value (e.g. 
$1,000 or more). 
 

5. Seating of Children Under the Age of 14 

Generally, obligations concerning seating children with or near accompanying adults should be 
on a “reasonable efforts” basis, as there are many factors which may inhibit an airline’s ability to 
do so – e.g. last-minute bookings of families on relatively full flights, weight and balance issues, 
etc. 
 
To the extent the airline assigns seats prior to check-in, and subject to priority seating for 
persons with disabilities, it is reasonable to require airlines to give priority to seating groups with 
small children together. 
 
Within adjacent rows is a reasonable definition of “close proximity”. 

 
6. Transportation of Musical Instruments 

Porter does not see any reason that musical instruments should be distinguished from other 
baggage items.  Porter is not aware of any principled basis on which they should be added to 
the class of other “exceptional” baggage items such as mobility aids, medical devices or child 
seats and similar items.  Accordingly, Porter believes instruments should generally be subjected 
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to the same rules, restrictions and (where applicable) fees as general baggage.  That is, 
provided that a passenger’s instrument meets the allowable size, weight and other requirements 
applicable to other baggage items, and that it is properly packaged in a case or other packaging 
appropriate to protect it from the normal stresses of carriage by air, it should be accepted for 
carriage by the airline subject (in the case of checked instruments) to the limitations of liability 
applicable to other checked parcels. 
 
To the extent that the Agency may consider it appropriate to require carriers to accept musical 
instruments for carriage irrespective of whether they otherwise meet the requirements for 
general baggage, Porter respectfully submits that exceptions must be permitted having regard 
to, for example, aircraft size (including cargo capacity in both their cabins and baggage holds), 
maximum takeoff weights and other properties which may limit a carrier’s ability to safely carry 
the instruments.  It is self-evident that a requirement to carry an upright base or drum set will 
disproportionately impact carriers operating narrow-body aircraft than those with larger aircraft, 
and appropriate exceptions should be made. 
 
In addition, to the extent that instruments may require special handling or displace other 
baggage items, carriers should be permitted to implement reasonable fees as a condition of 
their acceptance. 
 
Finally, to the extent any such carriage requirements are proposed, Porter believes it is 
essential that any such regulations expressly indicate that acceptance of instruments is subject 
always to the passenger’s obligation to ensure that their instruments are properly packed in 
cases designed to protect the instrument from the normal rigors of air carriage.  Furthermore, 
carriers should be permitted to require that passengers intending to check oversize or 
overweight musical instruments be required to provide reasonable advance notice to the air 
carrier, failing which any obligation to accept the instrument should only require that the carrier 
make reasonable efforts to accommodate the instrument, without liability should circumstances 
not permit its acceptance. 
 

7. Scope of the New Regulations 

Any new regulations must be developed having regard to the diversity of operations, carriers, 
communities and passengers in Canada, including the value of a robust competitive market that 
is welcome to smaller carriers, the value of air travel as a significant contributor to Canada’s 
economy and the quality of life of its residents, and the reality that arbitrary and overly 
burdensome cost regimes will ultimately be borne by the passengers themselves in the form of 
higher fares and potentially less competition and choice.  As such, a “one size fits all” approach 
that e.g. sets hard deadlines for re-protection or arbitrary ‘payouts’ for delays irrespective of 
actual passenger losses – will not always be appropriate.  Particularly in the context of 
passenger remedies, a circumstance-focused approach to compensation based on a 
reasonableness standard will be flexible and appropriate for the diversity in the market. 
 
Where reasonableness standards are applied – e.g. in relation to rebooking times after a 
cancellation, whether a passenger’s incurred expenses were reasonable or whether an airline 
took reasonable measures to avoid losses to a passenger – the circumstance-focused approach 
endorsed by the Agency in its decisions properly requires a consideration of the circumstances 
of both the passenger and the airline.  In that regard, the size of an airline, its ability to substitute 
different aircraft, its ability to rely on partnerships with other airlines for rebooking purposes are 
properly considered as factors in such assessments. 
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8. Air Services Price Advertising 

Porter recognizes that transparency and uniformity of price advertising practices is mutually 
beneficial to both passengers and carriers, as it among other things allows meaningful 
comparison of different carriers’ prices by passengers and precludes advertisers from engaging 
in deceptive marketing. 
 
However, Porter has found the regulations to be too rigid in certain cases, resulting in greater 
consumer confusion in the presentation of pricing, particularly in relation to the advertisement of 
ancillary fees.  For example, when providing general information on ancillary fees (e.g. baggage 
fees), the regulations require that the actual all-inclusive price be shown, or a range of prices 
where taxes may vary between jurisdictions.  In Porter’s submission, this is more confusing to 
consumers.  i.e. the presentation of a baggage fee as “$27.50 -  $31.62” is less clear to a 
consumer than “$27.50 + tax”.  (The depiction of confusing price ranges is not required in 
relation to fares themselves, as the taxes will be determinable based on the applicable route.) 
 
While the advertisement of fares is generally linked to a specific route, thereby permitting a 
precise determination of the associated taxes and fees, the “advertisement” (including on a 
carrier’s website) of ancillary fees is problematic insofar as the applicable taxes will vary by 
destination.  Porter submits that the regulations should be revised to permit a “price + tax” 
presentation of ancillary fees and other fees for optional services, provided that the presentation 
is not misleading in any way. 
 

9. Complaints and Enforcement 

Given the existence of an appropriate passenger compensation regime, Porter submits that 
Administrative Monetary Penalties are onerous and punitive, and should be reserved exclusively 
for cases of fraud or reckless or willful misconduct on the part of an airline.  Again, Canadian 
airlines compete with counterparts in the U.S. and other modes of transport within Canada that 
do not bear onerous compensation regimes, much less the threat of punitive fines. 
 

Conclusion 
 
Porter is appreciative of the opportunity to provide its views to the Agency in respect of these 
matters, and looks forward to an ongoing dialogue among all stakeholders following the release 
of draft regulations. 


