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Marcia Jones 

Senior Director, Analysis and Regulatory Affairs 

Canadian Transportation Agency 

15 Eddy Street 

Gatineau, Quebec 

K1A 0N9 

 

Sent by email:  Consultations-aeriennes.air-consultations@otc-cta.gc.ca 

 

Dear Ms. Jones, 

 

Please find enclosed the WestJet Group’s responses to two documents published by the 

Agency:  1) Consultation Paper Questions and 2) Technical Questions. These documents 

represent our preliminary perspectives on the specific questions asked by the Agency. We 

look forward to continued dialogue and an appropriate opportunity to review draft 

regulations, as these documents do not represent the totality of our perspectives on the 

issues. 

 

Our award-winning culture of care and guest service is a source of tremendous pride. It 

is not just what we do; it is who we are, and it influences our approach and our respect 

for our obligation to ensure our social and economic license is strong.  

 

In addition to receiving many awards over the years, we were very pleased to be 

recognized by TripAdvisor as the best airline in Canada and a Travellers' Choice Award 

winner for mid-sized and low-cost airlines in North America. This award is based on 

authentic reviews by the travelling public. 

 

WestJet is in the middle of an extraordinary evolution from the carrier that launched in 

February 1996 with 200 employees, three aircraft and five destinations, all in western 

Canada. In 2017, we carried over 22 million guests. Getting more than 22 million guests 

where they need to be, safely and on time, is a logistical and operational challenge. Things 

will go wrong, and we do our best to get it right when they do. 

 

This evolution continues with the launch of WestJet Encore, WestJet Link, our ultra-low-

cost carrier Swoop and, of course, the anticipated delivery of our Boeing 787 Dreamliners 

in 2019. It is through the lens of this continued innovation and investment that we view 

the regulatory development process your agency has launched. 
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We are recommending that these regulations undergo a comprehensive regulatory 

process that includes the opportunity to assess proposed regulations for their potential 

impacts on, among other things: 

 

• The safety and security of our guests and our employees 

• Overall competitiveness with US and global carriers 

• Our investments in regional service across Canada 

• The obligations and responsibilities of our partners in the air travel supply chain 

• Cost-benefit analysis 

 

We would like to note the hypothetical nature of many of the questions contained in the 

two documents. Regulations that effect our investments and our ability to innovate in the 

market cannot be reviewed in a hypothetical manner. They require a full and 

comprehensive analysis that can only occur through a comprehensive regulatory process. 

 

We value our collaborative relationship with the Agency and look forward to the 

opportunity to participate in a standard industry and stakeholder review of the draft 

regulations.  

 

Sincerely, 

 

 

 
 

Mike McNaney 

Vice President, Industry, Corporate & Airport Affairs 

The WestJet Group 
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For the purpose of this document, all reference to “Regulation(s)” means (collectively) the 
proposed Air Passenger Protection Regulations. 

 
1. AIRLINE’S OBLIGATION TO COMMUNICATE CLEARLY 

 

 
WestJet has world-class practices and protocols with respect to terms and conditions of 
carriage.  Please see our response to “Passenger Recourse” in the Technical Questions 
submission.  
 
All key information and available recourse is outlined in our tariff(s) and available online 
at www.westjet.com - in plain language, and searchable html format. 
 
Additionally, our website content has been enhanced to provide direct links to various 
matters regarding flight disruptions, including but not limited to: (i) information and 
recourse for delays and cancellations (controllable and uncontrollable), (ii) denied 
boarding procedures and compensation, (iii) care and assistance offered (meals, hotels, 
etc., as applicable), and (iv) delayed, lost and damaged baggage (inclusive of limits for 
incidental expenses and compensation as applicable). 

 
 

 
WestJet includes passenger rights information on our IFE and in our on-board magazine, 
as well as our website.  

 

1. What is the key information that air passengers should receive on the airline's terms 
and conditions of carriage and the recourse available to them?  

 

 

2. How should this information be communicated? For example, should it: 
 
o be posted in physical locations such as airports?  

o appear on airline websites or apps?  

o be included in in-flight entertainment systems or magazines?  

o be included with documents issued by the airline, such as e-tickets, itineraries, and/or 
boarding passes?  

 

http://www.westjet.com/
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The suggestion to include information through various documents issued by the airline, 
such as e-tickets, itineraries, and boarding passes, must consider the complexity and 
cost of the IT infrastructure needed to support and enable the modern reservation and 
check-in process, and the subsequent production of e-tickets, boarding passes etc.   
 
Every element of additional information added to these documents and electronic 
platforms, places further demands on the supporting IT infrastructure. Due to the 
complexity of these systems, airlines traditionally contract-out their reservation platform 
to specialized global firms.  
 
Air carriers are required to adhere to aviation security and border security regulations 
both domestically and abroad, that place very complex demands on reservation and 
ticketing IT infrastructure.  Any discussion about developing further obligations that 
would need to become embedded in the booking and check-in process, must recognize 
the overall demands already placed on reservation and check-in infrastructure.    
  
Regulatory development must also be cognizant of unintended consequences from 
attempting to regulate in this area.  Consider, for example, the suggestion to include 
additional (extraneous) information on boarding passes. The purpose of a boarding 
pass is to serve as a document of entitlement and enable a passenger to access 
otherwise restricted areas of an airport, and to enable boarding of an aircraft.  
 
The boarding pass identifies the passenger, the flight number, and the date and 
scheduled time of departure. The boarding pass may also display information related to 
border and / or aviation security regulations. Requiring air carriers to include further 
information will increase the risk of complications during security checks and the 
boarding process. The boarding pass should be kept as simple as possible, and only 
provide information necessary to allow a guest to successfully reach their departing 
flight.    
 
We recommend that carriers be provided discretion in determining how, and through 
what formats, information is conveyed. Otherwise the system will run the risk of stifling 
a carrier’s ability to explore new and innovative technologies and formats for conveying 
this information in a user-friendly, readily accessible manner – both of which are in the 
best interest of the travelling public.  
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WestJet prides itself in being responsive to our guests.  WestJet has invested 
considerable time and resources to create our tariff using clear language. Having this 
information easily accessible and clearly defined is in the best interest of our guests.  
 
We do not believe further criteria is required.  
 
 
 

 
 

Generally speaking, carriers should be given the flexibility to develop the appropriate 
format and means to convey the required information. We would be concerned about 
regulations that would attempt to create a one-size fits all approach, and stifle a carrier’s 
ability to explore new and innovative technologies and formats for conveying information 
in a user-friendly, readily accessible manner. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

3. What criteria, if any, should be established to help ensure that the language used to 
communicate passenger rights is simple, clear, and concise?  

 

 

4. Should the regulations give specific direction on the format or length of information 
documents summarizing passenger rights and recourse?  
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2. FLIGHT DELAY, CANCELLATION OR DENIAL OF 

BOARDING 
 

2.1 GENERAL  

 
Further criteria are not needed to differentiate between the three categories.  These 
categories strike a sound balance and recognize the primacy of safety in commercial 
aviation operations.  Under Safety Management System (SMS) obligations per the Air 
Transportation Regulations, we fulfill our requirements to meet safety standards within 
the SMS structure and represent disruptions in a transparent manner.    

 
 

Communication of Disruption 
 
WestJet supports providing a general reason for a flight disruption. This is common 
practice throughout the industry and is not in need of regulation. At times, it may 
simply not be possible to provide specific detail, as mechanical issues can be complex 
and require time to be assessed by highly trained aircraft maintenance staff.  It is in our 
interests, and it is our commitment, to keep our guests informed - this will not be 
enhanced through regulation of this area. 

 
 

 

1. The legislation distinguishes between flight disruptions that are:  
 

o within the airline's control (in which case compensation levels are applicable);  

o within the airline's control but required for safety reasons, including 
disruptions due to mechanical malfunctions; and,  
 
o outside the airline's control, such as disruptions due to natural phenomena and 
security events.  

 
Should any criteria be added to further differentiate between the three categories (e.g., 
where mechanical malfunctions raise safety issues and where they do not)? If so, which 
criteria?  
 
Should the airline be required to declare the reason for the flight disruption when the 
disruption occurs? 
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 2.1 CANCELLATIONS OR DELAYS THAT ARE WITHIN THE 
AIRLINE’S CONTROL AND NOT REQUIRED FOR SAFETY 

PURPOSES 
 

Compensation Levels  

 

Compensation levels in the Regulations must be tied to a percentage of the base fare 
paid.  
 
Air carriers are commercial enterprises that succeed or fail based on ability to control 
costs and generate revenue. In the event of a controllable cancellation or delay that is 
not required for safety reasons, compensation cannot be set at arbitrary dollar amounts 
that have no connection to the actual fare paid, and thus have no connection to the 
revenue generated by the airline to provide the service.   
 
Compensation levels that are higher than the actual air fares, are financially punitive 
and have the potential to place upward pressure on fares.   
 
In addition, the federal government has stated it wishes to encourage the growth and 
development of the Ultra Low Cost Carrier (ULCC) business model in Canada. This 
model is predicated on offering very low fares. 
 
Earlier this year the WestJet Group launched its own ULCC, Swoop Inc.   Swoop brings 
ultra low fares to the marketplace, stimulating demand, providing more competition, 
and enabling more Canadians to fly.  
 
Fixed compensation amounts such as those in the EU, would create compensation 
requirements that are multiples of the ULCC air fare.  This will directly undermine the 
objective of growing the ULCC model in Canada.  Please see our response to the 

 

1. Should the level of compensation established by the air passenger protection 
regulations be the same for any cancellation and for any delay that is within the airline's 
control and not required for safety reasons?  

If not, what criteria should be used to set compensation levels? For example, should the 
length of the delay (time) or the length of the flight (distance) be used, as is done in the 
EU? 
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Technical Questions under “International Comparisons: Best Practices and Lessons 
Learned” for our concerns with respect to EU Regulation 261.   
 

In addition, at a general level if an air carrier changes a flight schedule (which is 
controllable, and not required for safety purposes), the air carrier should continue to be 
provided latitude in making such changes based on commercial and operational 
obligations. The CTA has directly supported this principle:    
 
“The Agency is of the opinion that carriers should have the latitude required to amend 
flight schedules based on commercial and operational obligations, including the 
management of the air carrier’s fleet so as to achieve optimal results, which may benefit 
both the carrier and passengers, in order to conduct business in a dynamic 
environment.”1  

 

 

 
Please see our response to the Technical Questions under “International Comparisons: 
Best Practices And Lessons Learned” and “Definitions Of Key Terms”. We would caution 
the CTA against following the final destination approach as used in the EU, specifically 
in light of the Folkerts2 and Gahan3 decisions. This approach is misguided, fails to 
consider the reality of interlining, codesharing, and connecting flights; furthermore, any 
extension of proposed regulations may amount to an exercise in extraterritorial 
jurisdiction.  
  
 

 
 
 
 
 

                                                        
1 Decision No. 16-C-A-2013 
2 Air France SA v Folkerts (C-11/11) [2013] 
3 Gahan v Emirates [2017] EWCA Civ 1530 

 
2. If the length of the delay is a factor in setting compensation levels, what are the 
appropriate starting and end points for calculating the delay?  

For example, should the expected time of arrival at the final destination as indicated on 
the boarding pass, reservation or ticket versus the actual time of arrival at the final 
destination be used to calculate the delay? 
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The calculation of compensation should be tied to a percentage of base fare paid and  
be consistent with the government’s stated objective of balanced regulations.    
 

 
Carriers should be allowed the opportunity to provide alternative forms of 
compensation, including the examples listed above. Limiting payments to cash is unduly 
restrictive, and not in the best interest of the travelling public.  The regulations should 
support consumer choice and innovation.  
 

 
Yes, airlines should be exempt from compensation if ample notice is provided. Please 
see our response to the Technical Questions, “Exclusions And Adjustments” question 4.  
 

 
 

 
4. Should cash be the only form of compensation payable to passengers or should airlines 

be allowed to offer passengers other forms of compensation? For example:  
o travel vouchers valued at more than the cash value option  

o frequent flyer points  

o upgrades  

o complimentary tickets  

 

 

5. Should airlines be exempted from having to provide compensation if they provide ample 
advance notice of a flight cancellation or delay? If so, what minimum advance notice 
should be required for such an exemption?  

 

 

3. Taking into account any criteria you propose for setting compensation, what would be 
the appropriate levels of compensation for flight cancellations and delays that are within 
the airline's control and not required for safety reasons?  
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2.1 CANCELLATIONS OR DELAYS THAT ARE WITHIN THE 
AIRLINE’S CONTROL AND NOT REQUIRED FOR SAFETY 
PURPOSES  

 
STANDARD OF PASSENGER TREATMENT 

 
This question pre-supposes that carriers have the contact information of every 
passenger.   
 
A passenger may book a flight through numerous channels – the most common of 
which are direct connect (i.e. www.westjet.com), and online travel agencies or OTA 
such as Expedia, that utilize technology provided by various global distribution systems.  
 
If the guest books directly with WestJet, we will have the guest’s contact information 
and can advise them of flight disruptions.  However, we may not have the guest’s 
contact information if they chose to book through an OTA; rather, WestJet can contact 
the OTA directly, but cannot confirm whether and when this information will be passed 
along to the guest.  
 
We note that OTA’s are provincially (not federally) regulated, and we are not aware of a 
requirement that such contact information (i.e. an email address or phone number) be 
provided to air carriers following a flight booking.    
The issue of notification is further complicated by codeshare and interline travel, and 
accompanying industry standard systems limitations that prevent the immediate 
communication to such passengers. Any proposed Regulation must take these issues 
into consideration.   

 
Despite the above challenges, WestJet embraces the practice of notification and we 
have invested heavily in infrastructure, policies, procedures and technology to provide 
flight disruption information to affected guests. Our Electronic Notification System sends 
immediate texts and short format messages through social media channels and via the 
WestJet mobile app directly to guests in real time as soon as there are any changes to 
the guests’ flight.  This automatic notification includes gate changes and updated 
departure times.  
 

 
1. When and how should an airline be required to notify passengers that their flight is delayed 
or cancelled?  

 

http://www.westjet.com/
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To try and mitigate the challenges of not having guest contact information, guests are 
(again) asked if they would like to provide their contact information (i.e. email or phone 
number) when checking-in via our website, www.westjet.com or on our mobile app. 
This enables guests to choose to give us their contact information. If they choose not to 
use this optional feature and do not provide contact information, we cannot notify them 
in the event of a flight disruption. 
 
For your reference, below is a screenshot of our check-in page regarding contact 
information. 
 
 

 
 
 
 

http://www.westjet.com/
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Please note this issue is covered in our tariff (see the definition of “Alternate 
Transportation”), and is common in the industry.  
 
Prescribing a timeframe must take into consideration: (i) the fact that not all Airports 
(or destinations) are equal, and (ii) other carriers may not have capacity.  
 
 
(i) Airports or destinations 
 
Flights operating within the Eastern triangle (Toronto-Montreal-Ottawa) should not be 
treated the same as flights from smaller cities and regions that have much less capacity 
and frequency of service.   
 
Depending on the location, alternative flights may be available within an hour, while in 
other locations available flights may not be until the next day or later. The 
“reasonableness” of any proposed timeframe must be flexible enough to reflect the 
market and operating differences that exist across the country, as well as the realities 
of scheduling restrictions such as the North Atlantic Organized Track System for trans-
Atlantic flights. 
 
(ii) Other Carriers 
 
The drafting of this question presumes that other carriers will have capacity, which may 
not be true in all cases, particularly in an environment with ever-increasing load factors. 
Moreover, capacity is restricted by seasonality, scheduling restrictions (again, for trans-
Atlantic flights for example).  Further, we suggest that any seat purchased on another 
carrier must be commensurate with the category of issue that is being addressed – for 
example, it would not reasonable to require a carrier to replace a ULCC ticket or an 
economy ticket with a business class ticket on another carrier. A requirement to use 
other airlines should be considered as a last resort. 

 
 

 

2. Should airlines be required to ensure that affected passengers are re-booked on 
another available flight in a reasonable time frame?  
 
If so, what would constitute a reasonable period of time, and should this obligation apply 
even if it means that the airline has to book passengers on flights with other airlines? 
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In the event of a delay or cancellation within our control and not due to safety reasons, 
we take fulsome action to provide care and assistance to our guests. We would caution, 
however, that the drafting of the regulation must take into consideration that the 
examples listed above will not be equally available at all airports and cities.  
 
Not all airports have the same level of amenities and access to food/beverage. Smaller 
airports may not have meal options or only have options available during set times of 
the day, versus larger airports with comparably larger food and beverage options and 
operating hours.  In addition, some smaller towns and regions may simply not have 
sufficient accommodation options.   
 
Physical and operational differences between airports is fully recognized by Transport 
Canada under the National Airports Policy which separates airports into various tiers.  
 
These realities – which are completely outside the air carrier’s control - would need to 
be reflected in the Regulations.   

 
 
 
 

 
3. What other measures or types of assistance should passengers receive when their flight 
is delayed or cancelled? For example:  

o meals  

o refreshments  

o accommodations  

o opportunities to communicate with friends, family, and colleagues  

o status updates  

o ability to obtain a refund or return to the point of origin if continued travel no 
longer serves a purpose  
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In the event the CTA wishes to regulate this area, reasonableness must prevail. For 
example, a guest experiencing a 1-hour delay should not be entitled to a meal. 
Similarly, a guest experiencing a 3-hour delay should not be entitled to accommodation.    
 
As noted in the previous question, potential regulations cannot assume all airports and 
cities are equal, with respect to available amenities / accommodation.  Therefore, the 
regulations cannot take a “one-size fits all scenarios” approach as far as establishing 
obligations.  
 
 
 

 
2.1 CANCELLATIONS OR DELAYS THAT ARE WITHIN THE 
AIRLINE’S CONTROL BUT REQUIRED FOR SAFETY PURPOSES 
 

STANDARD OF PASSENGER TREATMENT  

 
WestJet currently has a series of robust standards for treatment in our tariff and we 
would refer the CTA to that document. As such, we support the provision of standards 
of treatment. We will require a review of eventual draft regulations in this regard, to be 
able to provide further commentary.   
 
 
 
 

4. Should the standard of treatment vary depending on the length of the delay 
experienced by the passenger? If so, how?  

 

1. In what ways, if at all, should the required standard of treatment for passengers be 
different in a situation where the cancellation or delay is within the airline's control but 
necessary for safety purposes, as compared with a situation where the cancellation or 
delay is within the airline's control and not required for safety reasons?  
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Please see our answer above concerning standard of passenger treatment with respect 
to notification of delays and cancellations that are within the carrier’s control, and not 
required for safety.  
 
As previously stated, please note that this practice of notification already occurs in our 
industry when air carriers are provided guest contact information – either by the guest 
directly, or through an OTA. WestJet has invested heavily in infrastructure, policies, 
procedures and technology to provide this information to affected guests. Our Electronic 
Notification System sends immediate texts and short format messages through social 
media channels and via the WestJet mobile application directly to guests in real time as 
soon as there are any changes to the guests’ flight.  This automatic notification includes 
gate changes and updated departure times. 

 
2.1 CANCELLATIONS OR DELAYS THAT ARE OUTSIDE THE 
AIRLINE’S CONTROL 
 

COMPLETION OF TRAVEL 

 
Please note this issue is covered in our tariff. We would refer you to Rule 90: Schedule 
Irregularities. 
 

2. Should there be any other requirements to assist passengers and to provide status 
updates to passengers?  

 

1. In situations of delay or cancellation due to circumstances outside the airline's control 
(e.g., natural phenomena and security events), what specifically should the airline be 
required to do to ensure passengers complete their itinerary?  
 
Should airlines be required to ensure that affected passengers are re-booked on another 
available flight in a reasonable time frame?  

If so, what would constitute a reasonable period of time, and should this obligation apply 
even if it means that the airline has to book passengers on flights with other airlines? 
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In the development of regulations, consideration must be given to factors leading to the 
flight disruption. For example, inclement weather leading to a delay cannot be cured by 
requiring the purchase of a ticket on another carrier – all air carriers are affected at the 
given airport. This scenario can be a common occurrence during Canadian winters.   
 
 
 
.    

 

 
 

 
As previously stated, please note that this practice of notification already occurs in our 
industry when air carriers are provided guest contact information – either by the guest 
directly, or through an OTA. WestJet has invested heavily in infrastructure, policies, 
procedures and technology to provide this information to affected guests. Our Electronic 
Notification System sends immediate texts and short format messages through social 
media channels and via the WestJet mobile application directly to guests in real time as 
soon as there are any changes to the guest’s flight.  This automatic notification includes 
gate changes and updated departure times. 
 
 

  

2. Should there be any other requirements to assist passengers and to provide status 
updates to passengers?  
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2.2 DENIED BOARDING 
 
 

GENERAL 

 
 

No further criteria are needed. The three categories as captured in the enabling 
legislation, strike a sound balance and recognize the primacy of safety in commercial 
aviation operations.   

 
 

 
 

Please see Rule 95 of our domestic tariff for an outline of our denied boarding policies, 
which adequately addresses this issue.  We would also refer the CTA to IATA’s 
submission to this consultation document and their proposals on this matter. 
 

  

DENIED BOARDING WITHIN THE AIRLINE’S CONTROL AND NOT 
REQUIRED FOR SAFETY PURPOSES 

 
 

   COMPENSATION LEVELS 

 
For the purpose of this question, we will assume the intent is to focus on intentionally 
overbooking flights.  WestJet does not intentionally overbook flights for commercial 
reasons.  

1. What do you think the minimum levels of compensation should be in situations when 
passengers are denied boarding against their wishes?  
 

Should the airline be required to declare the reason for the denied boarding when it 
occurs? 

Should any criteria be added to further differentiate between the three categories (e.g., 
where mechanical malfunctions raise safety issues and where they do not)? If so, which 
criteria? 
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There are certain occasions where we may find ourselves in an overbooked situation for 
reasons beyond our control. Examples include: (i) we may need to down-gauge aircraft 
and find ourselves with more guests than seats available, (ii) a mechanical issue with a 
seat requiring the re-accommodation of a guest on a subsequently sold out flight, or 
(iii) upon arrival in a country, a guest may be denied entry (for reasons unbeknownst to 
us) and we are required to return such guest to their point of origin within strict 
timelines. 
 
In these cases, we work with our guests to provide as seamless a solution as possible.   
We do not commercially oversell, and feel that Rule 95 of our tariff is adequate in this 
regard.  

 

 
As required by the CTA, Rule 95 of our tariff addresses this issue.   

 

 
As required by the CTA, Rule 95 of our tariff addresses this issue. 
 

  
Carriers should be allowed the opportunity to provide alternative forms of 
compensation, including the examples listed above. Limiting payments to cash is 

2. What criteria could be used to set compensation levels? For example, should the length 
of the delay (time) or the length of the flight (distance) be used, as is done in the EU?  
 

4. Should cash be the only form of compensation payable to passengers or should airlines 
be allowed to offer passengers other forms of compensation?  
For example:  

o travel vouchers valued at more than the cash value option  

o frequent flyer points  

o upgrades  

o complimentary tickets  
 

3. If the length of the delay is a factor for setting compensation levels, what are the 
appropriate starting and end points for calculating the delay (for example, the expected 
time of arrival at the final destination indicated on the boarding pass, reservation or ticket 
versus the passenger's actual arrival time at the final destination)?  
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unduly restrictive, and not in the best interest of the travelling public.  The 
regulations should support consumer choice and innovation. 
 

 
 
Carriers should continue to be provided flexibility in this regard. However clear priority 
needs to be given to passengers with a disability and any accompanying attendant or 
service animal, passengers travelling under the Unaccompanied Minor program, and 
passengers travelling due to death or illness of a member of their family.  
 

  

5. If no one volunteers, how should an airline determine who will be involuntarily denied 
boarding?  
Examples of how an airline might do this include:  
 

a. choosing the last person(s) to check in for the flight  

b. choosing passengers who have not pre-selected their seats  

c. choosing non-connecting passengers  

d. making a random selection  
 

e. exempting unaccompanied minors and/or families travelling with children  
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DENIED BOARDING WITHIN THE AIRLINE’S CONTROL AND NOT 
REQUIRED FOR SAFETY PURPOSES 

 
      STANDARD OF PASSENGER TREATMENT 
 

 
WestJet currently has a series of robust standards for treatment in our tariff and we 
would refer the CTA to that document. As such, we support the provision of standards 
of treatment. We will require a review of eventual draft regulations in this regard, to be 
able to provide further commentary.   

 

 
Carriers should be provided flexibility in determining when and how to notify, but 
notification should occur as soon as reasonably practical.   
 
 
 
 

 

1. In what ways, if at all, should the required standard of treatment for passengers be 
different in a situation where the denied boarding is within the airline's control but 
necessary for safety purposes (for example, an unavoidable change of aircraft that has 
fewer seats), as compared with a situation where the denied boarding is within the 
airline's control and not required for safety reasons (for example, overbooking)?  

 
 

 
2. When and how should an airline be required to notify a passenger that they will not be 
boarded on the flight?  
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Rule 95 of our tariff addresses the above measures and types of assistance.  
 
However, we would caution that the drafting of the Regulation must take into 
consideration that the examples listed in the above question may not all be available at 
every location. For instance, as we’ve previously indicated – not all airports have the 
same level of amenities and access to food/beverages. Certain locations will have very 
limited accommodations, and smaller airports may not have meal options available 
during certain time periods.  
 

 

 

 
 

In the event the CTA wishes to regulate this area, reasonableness must prevail. For 
example, a guest experiencing a 1-hour delay should not be entitled to a meal. 
Similarly, a guest experiencing a 3-hour delay should not be entitled to accommodation.    
 
As noted previously, not all airports have the same level of amenities and access to 
food/beverage. Smaller airports may not have meal options or only have options 
available during set times of the day, versus larger airports with comparably larger food 

 

5. In what ways should the standard of treatment vary depending on the length of the 
delay experienced by the passenger?  
 

 
4. What other measures or types of assistance should passengers receive when they have 
been denied boarding?  
For example:  

a. meals  

b. refreshments  

c. accommodations  

d. opportunities to communicate with friends, family, and colleagues  

e. status updates  

f. ability to obtain a refund or return to the point of origin if continued travel no 
longer serves a purpose  
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and beverage options and operating hours.  In addition, some smaller towns and 
regions may simply not have sufficient accommodation options.   
 
Physical and operational differences between airports is fully recognized by Transport 
Canada under the National Airports Policy which separates airports into various tiers.  
 
These realities – which are completely outside the air carrier’s control - would need to 
be reflected in the eventual regulations.  
 
 

 

 
 
Current practices are sufficient.   
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

6. Should there be any other requirements to assist passengers and to provide status 
updates to passengers?  
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DENIED BOARDING THAT IS OUTSIDE THE AIRLINE’S CONTROL 
 

        COMPLETION OF TRAVEL 
 

 
We are not certain which scenarios would give rise to the challenges outlined above 
with respect to denied boarding.  At a general level, we would note that consideration 
should be given to the factors that resulted in the denied boarding, and the likelihood 
those factors will be impacting all carriers at that given airport.  Thus inclement weather 
would impact all operators and the degree to which other options are available, to 
complete the itinerary.  We will require a review of eventual draft regulations in this 
regard, to be able to provide further commentary.   

 
 

 
 

Current practices are sufficient.  
 

 
 

 

1. In situations of denied boarding due to circumstances outside the airline's control (e.g., 
natural phenomena and security events), what specifically should the airline be required to 
do to ensure that passengers complete their itinerary?  
 
Should airlines be required to ensure that affected passengers are re-booked on another 
available flight in a reasonable time frame?  
 
If so, what would constitute a reasonable period of time, and should this obligation apply 
even if it means that the airline has to book passengers on flights with other airlines? 

 
2. Should there be any other requirements to assist passengers and to provide status 
updates to passengers?  
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3: TARMAC DELAY 

 
As indicated in our response to the Technical Questions under “tarmac delays”, the 
legislative regime in the United States appears effective and is already applicable to all 
Canadian carriers departing from American airports. Furthermore, the CTA has ordered 
Air Transat to apply its US Contingency Plan domestically. This promotes the uniformity 
of carrier obligations in Canada and the United States.  
 
Per the U.S. regulation, the calculation of a tarmac delay should start for departing 
aircraft, at the time the cabin door closes, and for arriving aircraft, when the aircraft 
touches down. However, consideration should be given to events involving a closed 
cabin door with a jetway or boarding ramp still attached, events involving a return to 
gate, or deplaning guests at the request of a guest who would like to disembark.  In 
these cases, the time should re-set.   
 
We would note that the proposed Regulations should also take into consideration third-
party actions that are outside the carrier’s control. Specifically, carriers cannot be held 
responsible for the actions of other entities such as airport authorities, the Canadian Air 
Transport Security Authority or NAV Canada. Consider, for example, tarmac delays due 
to airport construction,4 NAV Canada staffing issues,5 or work-to-rule protests by 
security screeners.6  
 
Additionally, we would remind the CTA that not all airport facilities are equal – 
consideration should be given to hard stand and air stair availability, regular lack of 
gate capacity at major airports, de-icing facility constraints, change(s) of wind leading 
to runway changes and congestion, and lack of secure holding facilities for guests to 
disembark an aircraft. 
 

                                                        
4 http://www.cbc.ca/news/canada/toronto/passengers-are-fuming-after-delayed-cancelled-flights-
at-pearson-due-to-runway-revamp-1.4100224 
5 https://www.cbc.ca/news/canada/toronto/pearson-flights-cancelled-toronto-1.4245457 
6 https://www.theglobeandmail.com/news/national/congestion-easing-at-pearson-airport-in-
toronto-after-work-to-rule/article556750/helpers/? 

 

1. What is the appropriate starting point for calculating a tarmac delay (e.g., the time at 
which the door of the aircraft closes, the time at which the aircraft pulls away from the 
gate, or the time at which the aircraft lands at an airport)?  
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Our currently policy, as outlined in our contingency plan for domestic and international 
tarmac delays is as follows: “The flight crew is responsible for providing regular updates 
(every 30 minutes) regarding the status of a delay to the passengers on board as per 
the Company Operations Manual (COM).  The flight crew and OCC will make every 
reasonable effort to share information regarding tarmac delays.  
 

 
WestJet currently enacts a very robust set of standards for treatment during tarmac 
delays.  These include commitments around food and potable water, adequate medical 
attention and operable lavatory facilities.  Given that tarmac delays are almost never 
the fault of an air carrier, the CTA should equally develop regulations for external 
service providers whose service and protocols may impact our guests’ experience during 
a delay. 
 

 

2. How frequently should passengers be updated throughout a tarmac delay?  
What types of information should the airline be required to share? 

 

3. What should be the minimum standard of treatment for passengers who wait on the 
tarmac for over three hours?  
For example:  

a. disembarkation  

b. water  

c. food  

d. functioning lavatories  

e. medical attention  

f. proper ventilation  

g. heating and cooling  

h. ability to communicate with people outside the aircraft  
 
Should certain airline obligations only kick in after a lengthier delay (e.g., four or five 
hours)? 
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In an ideal situation, all the above options listed in Question 3 would be available. 
However, as we’ve previously indicated, not all airports are equal, and access to 
equipment (i.e. air stairs) for a safe disembarkation may not be available. We fully 
support the provision of water, food (i.e. snacks), lavatories, medical attention (as 
available), ventilation, heating/cooling, and communication to outside individuals 
(through personal devices) during tarmac delays of over three hours. 

 
 

4: LOST OR DAMAGED BAGGAGE  

 
With respect to the options listed, please see Rule 120 of the tariff. 
 
All regulations with respect to compensation for baggage must include appropriate 
controls to allow airlines to eliminate and/or mitigate fraudulent claims. 
 
Given the current trend in aviation towards self-tagging and the fact that baggage 
systems are operated and controlled by Canada’s airports, appropriate discretion and 
authority with respect to claims must rest with the airlines. 
 
We are concerned with the concept of minimum compensation with respect to baggage 
and would note that Article 29 of the Montreal Convention bars non-compensatory 
damages for international flights.  
 
While this question focuses on minimum compensation, the CTA should also establish 
uniformity with respect to maximum compensation amounts for domestic carriage of 
baggage.  
 

 

 

1. What should be the minimum compensation that airlines are required to pay when 
baggage is lost or damaged?  
 
Options might include:  

a. a refund of baggage fees  

b. payments reflective of the financial loss suffered by the passenger, perhaps up to 
a certain maximum  
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With respect to lost baggage, please note the current industry standard is 21 days, as 
reflected in the Montreal Convention. However, due to the complex ecosystem we 
operate in, including considerations of finding bags not within our network (i.e. 
codeshare or interline flights), the U.S. approach of specifying a bag as being lost after 
30 days would be more appropriate. 

 
Concerning criteria to determine damage, focus should be on more than a scratch or 
outward marking, but rather examine damage that impacts the bag’s core purpose, 
such as damage to wheels, handles for example.   
 

 

 
WestJet’s current practice is to request receipts for claims involving lost or damaged 
bags.  Each claim is reviewed on a case by case basis, including situations where 
receipts are not provided.   

 
 
 
 
 
 
 
 
 
 

 
2. What criteria should be used to determine if a bag has been lost or damaged?  
 

 
3. What evidence should a claimant have to submit to receive compensation for lost or 
damaged baggage?  
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5: SEATING OF CHILDREN UNDER THE AGE OF 14 
 

 
WestJet fully supports seating of children in close proximity to parents and have 
enacted a comprehensive series of policies and procedures that work to ensure families 
are appropriately seated.  Given operational complexities, the nature of airline 
reservation systems and privacy limitations, we have provided additional context and 
considerations to inform the development of regulations in this area 
 
Definition of Age  
WestJet questions why under 14 has been chosen as the new definition of a child, when 
all previous indications (including CTA decisions) have referred to under 12 as being the 
appropriate age 
 
While neither the Canada Transportation Act or the Air Transportation Regulations 
define the term “child”, the Agency has considered that the category of people referred 
to as “children under the age of 12 years old” should exclude “infants”, a term that is 
defined as “a person under two years of age” in subsection 101.01 (1) of the Canadian 
Aviation Regulations, SOR/96-433.7 In fact, the majority of air carriers clearly identify a 
“child” as being under the age of 12 years.  
 
Considerations: 
 
Please note that WestJet has a comprehensive policy in place to address the seating of 
children under the age of 12. Provided at the time of booking the parent / guardian has 
indicated that the booking includes children, our automated preassigned seating 
program will, at no charge to the guest, ensure at 72-24 hours prior to departure, that 
any parent or guardian travelling with the child will be seated together. Furthermore, 
guests may contact a WestJet service representative directly and make a request to be 
seated with their child - such a request could be made during the booking process or 
after booking has been completed. 
 

                                                        
7 Decision No. 459-C-A-2014 

 
1. How should "close proximity" be defined in the air passenger protection regulations 
(e.g., adjacent seat, same row, or within three rows)?  
 
Should the maximum acceptable seating distance between the child and a parent or 
guardian depend on the child's age? 
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In cases where the guest and the child check in too late for the automated system 
(inside of 24 hours prior to departure), or where the parent or guardian did not initially 
identify during booking that they were travelling with a child, our web-based check in 
(at no charge), semi-automated processes like self-serve kiosks, or procedures 
executed by Customer Service Agents at the airport or Cabin Crew on board the 
aircraft, will assist with locating appropriate seating prior to departure.  
 
If, however, no seat is available, agents will ask for volunteers on the aircraft to change 
seats. If, following these steps, a child remains seated separately from their parent or 
legal guardian on board the aircraft, flight attendants will continue trying to reseat 
children under 12 with the accompanying adult. In the unlikely event that, 
notwithstanding all of the above, it is not possible to have the child sit with the 
accompanying adult, WestJet’s flight attendant manual provides that the child will 
receive an unaccompanied minor briefing.  
 
It should be noted that it is not always possible, from a safety perspective, to ensure 
that complete families are always seated together. For example, in the case of families 
with infants, only one extra oxygen mask is located per seat bank. As such, two 
individuals, each holding an infant, could not be seated in the same seat bank if the 
third seat is occupied. Such important safety limitations warrant the current policies and 
procedures that are applied, and should be reflected in the Regulations. 
 
In terms of other considerations, it is not uncommon for families to travel on separate 
booking records, where part of the travelling party is using travel reward points; some 
are using affinity points from a program and others using a revenue ticket. Moreover, in 
certain cases children may have the mother’s, the father’s, or a combination of both last 
names. Further, numerous guests book through OTA’s and not all information (i.e. 
DOB’s) are provided to the carrier. All of these factors demonstrate that an automated 
system cannot catch all instances, and need to be reflected in the Regulations.  

 
Given the steps we take to accommodate parents / guardians and children, the 
regulations need to reflect the fact that carriers cannot control all cases.  
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Please see our response above regarding the comprehensive policy we have in place.  

 

 
 

WestJet fully supports that carriers be required to ensure terms and conditions 
regarding the seating of children are readily available.  We have a robust system in 
place to ensure this occurs.     

 
WestJet further recommends that carriers be permitted to collect the birthdates of 
children over the age of 2 and under the age of 14 to assist with automated 
reservations.  
 

 
 
 

 
 
 
 

 

2. How should an airline "facilitate" the assignment of seating?  
 
What measures should an airline take to ensure that children are seated in close proximity 
to a parent or guardian? 

 

3. What steps should an airline be required to take to ensure that its terms and conditions 
and practices with respect to the seating of children are made readily available to 
passengers?  
 
Should there be any specific obligations in this regard at the time a flight is booked for a 
child under the age of 14 and/or at the time of check in? 
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6: TRANSPORTATION OF MUSICAL INSTRUMENTS 
 

 

Please note the above items are outlined on our website (https://www.westjet.com/en-
ca/travel-info/baggage/special), as follows: 
 
“Although seats may not be purchased for instruments, we will accept small 
instruments as part of the carry-on baggage allowance. Exceptions may be made for 
irregular-sized instruments. All instruments must be stowed in the overhead bin, under 
the seat, or in other approved locations. This decision is left to the discretion of the 
cabin crew and Customer Service Agent upon checking flight and baggage loads. 
Instruments may also be accepted in checked baggage when they are properly packed. 
Applicable excess baggage fees will apply.” 
 
 

  

 

1. What specific elements should an airline be required to address in its tariff provisions 
regarding the transportation of musical instruments?  
 
For example:  
 

a. carry-on and checked baggage requirements for small and large instruments  

b. cabin storage options  

c. additional fees  

d. requirements in circumstances of aircraft substitution that has space constraints 
for the instrument  

 

https://www.westjet.com/en-ca/travel-info/baggage/special
https://www.westjet.com/en-ca/travel-info/baggage/special
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7: SCOPE OF THE NEW REGULATIONS  

 
Although a level playing field is paramount, small commercial air carriers operating 
small aircraft should be provided the opportunity for modification of obligations, where 
such the carrier is able to demonstrate compliance would impose an undue hardship to 
their operation.  
 
 

 

8: APPLICATION OF THE NEW REGULATIONS WHEN 
DIFFERENT AIRLINES ARE INVOLVED 

 

Please see our response to the Technical Questions, “Exclusions and Adjustments”, 
question 2. 

 
1. Should any of the obligations set out in the air passenger protection regulations be 
modified for certain types of airlines; for example, small airlines operating small aircraft?  
 
If so, which obligations, which types of airlines, and why? 

 

1. When a single itinerary includes flights with multiple airlines, in which of the following 
areas should the marketing airline be responsible (regardless of whether an issue arises on 
one of its flights or on flights operated by one of its partner airlines)?  

a. Airline's obligation to communicate clearly  

b. Flight delays and cancellations  

c. Denied boarding  

d. Tarmac delays  

e. Lost or damaged baggage  

f. Seating of children under the age of 14 years  

g. Transportation of musical instruments  
 

In which areas should the operating airline be responsible? 
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Please see our response to the Technical Questions, “Exclusions and Adjustments”, 
question 2. 

 
 

Please see our response to the Technical Questions, “Exclusions and Adjustments”, 
question 2. 
 

 
9: TARIFF AVAILABILITY AND FILING 

 

 
  
 
 
 

  
2. Should the answer to the previous question change for different sorts of cooperation 
arrangements (e.g., code sharing, interlining, and joint ventures)?  

 

 3. Should the air passenger protection regulations require that marketing airlines explain 
to passengers which airline is responsible for which issues when selling an itinerary that 
includes flights with several airlines?  

 

 

1. For passengers, what measures, if any, would make it easier to access and understand 
an airline's tariff, beyond the terms and conditions already covered under issue 1?  

 

Are there electronic options that would help ensure the transparency and clarity of an 
airline's obligations towards their customers? If so, what are the electronic options for 
satisfying this requirement? 
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Tariff requirements for international commercial air carriers should be retained  

 
 
10: TRANSPORTATION OF UNACCOMPANIED MINORS 

 
An adult should be defined as an individual who has attained the age of majority as 
determined under the law applicable to the person. We would note, however, that 
exceptions should be made on a case-by-case basis for those under the age of majority 
(i.e. teenage parents under 18).   
 

 
 

Yes. Per the above, an adult should be defined as an individual who has attained the 
age of majority as determined under the law applicable to the person. We would note, 
however, that exceptions should be made on a case-by-case basis for those under the 
age of majority (i.e. teenage parents under 18).  

 
 

 

 

2. Should the filing requirements for international airlines be retained?  
 
If so, are there electronic filing options that would simplify the filing process without 
compromising the timeliness or completeness of filings? 

 

2. Should similar standards apply on domestic flights? If so, are there specific factors that 
the CTA should consider? If not, please provide a justification.  
 

 

1. The age to be considered an "adult" varies in Canada, internationally and in airline 
practices. What should be the age of an "adult" for the purpose of applying the definition 
of an "accompanying person"?  
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11. AIR SERVICES ADVERTISING  
 

 
Further changes to air fare advertising regulations are not required. The current 
all-in advertising rules for airfares provides clarity to consumers on the total price 
of all charges – base airfare, taxes and fees - that the consumer MUST pay in 
order to purchase the ticket and board the aircraft. In effect, the advertising 
price lists the “mandatory” price that must be paid to take the flight.     
 
Optional fees by definition are not mandatory.  The consumer has discretion on 
whether they wish or do not wish to purchase additional services. These 
additional services can take the form of optional individual charges, or be part of 
an optional higher fare class category a consumer could opt to purchase instead 
of a minimum base fare.   
 
The industry should continue to provide additional optional services that enable 
consumers to tailor their individual purchases as they see fit, while ensuring that 
there is full clarity concerning the “mandatory” price the consumer must incur.  
 
 

 

 
 

The regulations for air pricing should apply to all commercial air travel services including 
scheduled and ‘public’ charter airlines.  
 
Tour operator packages should continue to be exempt to the extent they are unable to 
isolate the air only component of the package. 

 

2. Should the application of the air price advertising requirements be extended to other air 
travel services (e.g., charter airlines and tour operator packages)?  
 

 

1. Are any changes in the regulations needed to help consumers easily determine the total 
price of advertised air services – including the separate components of the total price – 
and the total price of any optional services that an airline may offer as part of a 
passenger's itinerary?  
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The rules should be changed in order to reflect the way in which Canadians seek to 
access and purchase airfare tickets. The current rules reflect sales on paper in static 
form, not current modern methods. The rules should be changed in order to reflect the 
use of the internet and social media, as part of modern-day sales campaigns.   

 
 

 
12: OTHER TOPICS TO INCLUDE IN A TARIFF 

 
 

We submit the requirements of section 122 of the Air Transportation Regulations are 
sufficient. Furthermore, the above examples are already fully disclosed on WestJet’s 
website. 

 

 

3. Should the rules be changed to accommodate innovative sales approaches like 
auctions/price bidding?  
 
If so, what safeguards, if any, are needed to ensure price transparency? 

 
 

1. Are there other topics that airlines should be required to address in their tariffs? Some 
possibilities could include:  

 treatment of passengers delayed on board an aircraft before the specific 
requirements for a tarmac delay of more than three hours kicks in  

 baggage acceptance policies, including allowances and charges  

 ancillary services policies, including seat selection fees  

 carrier-operated frequent flyer programs  

 transportation of animals  
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13: COMPLAINTS AND ENFORCEMENT 

 

 
We are concerned that this question implies passengers should first file a complaint 
with the CTA, versus initially directing their concerns to the carrier.  
 
At WestJet we take great pride in our ability to resolve guest complaints.  Guest 
relations is an area of innovation and investment. We encourage our guests to provide 
us with the opportunity to resolve their issues in a timely manner.   
 
Overall, we believe the carrier should be the first point of contact.  In the event, 
following a fixed period of time, a carrier is not able to resolve an issue, then potential 
to engage the CTA should occur.  
 
 

 
 

WestJet recommends AMPs should only be considered in cases where there is willful 
intent or willful disregard. 

 

2. Should all of the new obligations established by the air passenger protection regulations 
also be enforceable through AMPs? If not, please provide a justification.  
 

 

1. What type of guidance would be helpful for passengers on how to make a complaint to 
the CTA relating to the new air passenger protection regulations?  
 



 
WESTJET | 21 AERIAL PLACE N.E. CALGARY, AB   

Air Passenger Protection 
Regulations: WestJet 
Submission to the Canadian 
Transport Agency 
APPENDIX 1: TECHNICAL QUESTIONS 
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EXCLUSIONS AND ADJUSTMENTS 
 
 

 

 

a. all sizes of air carriers; 
 
Although a level playing field is paramount, small commercial carriers operating 
small aircraft should be provided the opportunity for modification of obligations  
of the new regulations (herein, the “Regulations”) on a case-by-case basis 
where such carrier is able to demonstrate compliance would impose an undue 
hardship on their operation.  
 
b. foreign and domestic carriers; 
The Regulations should apply in whole to both domestic and foreign carriers 
subject to international conventions that address carrier liability (as discussed 
more fully below).  
 
c. all types of services (e.g. domestic and international scheduled, non-
scheduled, and charter services); 
 
The Regulations may apply in whole to domestic, non-scheduled, and “public” 
charter flights (as further explained herein), but cannot apply to international 
flights if they conflict with Canada’s international obligations. In particular, the 
Montreal Convention applies to most international carriage by air of persons, 
baggage or cargo, and cannot be subordinate to domestic legislation – Canadian 
and international jurisprudence are clear that actions for damages related to 
matters falling within the scope of the convention can only be pursued if they are 
specifically permitted under its provisions. The following will address issues with 
respect to (i) international flights, and (ii) “public” charter flights. 

1. Should the new regulations apply, in whole or in part, to the following? Please explain 
your answer. 

 
a. all sizes of air carriers; 

b. foreign and domestic carriers;  

c. all types of services (e.g. domestic and international scheduled, non-scheduled, 
and charter services);  

d. any other international services (e.g. 5th or 6th freedoms); and/or,  

e. regional services (e.g. Northern Canada).  
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(i) International Scheduled Flights 

The Montreal Convention was adopted in 1999, ratified by Canada in 2002, and 
became part of federal law through its incorporation as Schedule VI to the 
Carriage by Air Act.1   
 
Article 29 of the Montreal Convention provides: “In the carriage of passengers, 
baggage and cargo, any action for damages, however founded, whether under 
this Convention or in contract or in tort or otherwise, can only be brought subject 
to the conditions and such limits of liability as are set out in this Convention 
without prejudice to the question as to who are the persons who have the right 
to bring suit and what are their respective rights. In any such action, punitive, 
exemplary or any other non-compensatory damages shall not be recoverable.” 
[emphasis added] 
 
Articles 17 to 19 of the Montreal Convention make the carrier liable for damages 
related to: (i) accidents causing the death or bodily injury of a passenger on 
board the aircraft, or in the course of embarking or disembarking, (ii) destruction 
or loss of, or of damage to, baggage while in the charge of the carrier, (iii) 
destruction or loss of, or damage to, cargo during carriage, and (iv) damage 
occasioned by delay. 
 

Notably, the exclusivity of the Montreal Convention was recognized by the 
Supreme Court of Canada in Thibodeau v. Air Canada.2 In this decision, the 
Court concluded that the Montreal Convention was intended to provide 
uniformity of liability of carriers across jurisdictions, and is the exclusive recourse 
in international carriage by air for “any action for damages” in the carriage of 
passengers, baggage and cargo.  
 

Any legislation that provides a right of remedy for these issues would be in 
conflict with the Montreal Convention and the exclusivity of its application. In this 
regard, we would refer you to an article published in Air and Space Law by 
Professors Paul Stephen Dempsey and Svante O. Johansson entitled: “Montreal 
v. Brussels: The Conflict of Laws on the Issue of Delay in International Air 
Carriage”.3 With reference to Article 27 of the Vienna Convention on the Law of 
Treaties, the authors conclude at page 208 of the article: “If an international 
convention provides that its remedies are exclusive, then any inconsistent 
domestic law of ratifying States addressing the same subject must be void”.  
 
Finally, while we note the Regulations contemplate “minimum compensation”, we 
would caution interpreting this as being distinct from the Montreal Convention, 

                                                        
1 RSC 1985, c C-26 
2 2014 SCC 67 
3 Volume 35, no. 3 (2010); 207-224 
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which provides for “damages”. More specifically, the proposed Regulations 
contemplate compensating passengers for inconvenience during a delay, which is 
precisely the issue addressed in Article 19 of the Montreal Convention which 
provides a remedy for ‘Delay’. As a result, we would expect the Regulations to 
provide the same defence(s) provided to carriers as the Montreal Convention, yet 
this hasn’t been proposed to date (namely, that such carrier took “all measures 
that could reasonably be required to avoid the damage or impossibility to take 
such measures”).  Alternatively, the “minimum compensation” may be 
characterized a penalty, and therefore would violate Article 29 of the Montreal 
Convention which prohibits ‘punitive, exemplary or any other non-compensatory 
damages’.  
 

 

(ii) Public Charter Flights 

With respect to charter flights, a distinction should be drawn between public and 
private charters. A public charter involves the sale (partial or otherwise) of the 
capacity of an aircraft where seats may be purchased on an individual basis. 
Private charters, on the other hand, involve the entire capacity of an aircraft 
being purchased by a charterer where seats are not available for subsequent 
purchase (rather, it is the charterer that elects who may travel). Given this 
distinction, a public charter should be subject to the application of the 
Regulations, and a private charter exempt.  
 
Private charter flights are sophisticated commercial arrangements. Should an 
issue arise regarding the obligations towards passengers on board a (private) 
chartered aircraft, the charterer (not the guest) has recourse under the terms of 
the commercial charter agreement.  
 
Accordingly, WestJet submits that the Regulations may apply as follows: 

i. in whole to domestic scheduled flights; 

ii. in part to international scheduled flights subject to the Montreal 

Convention;  

iii. in part to non-scheduled flights (i.e. delays won’t occur on a non-

scheduled flight); and 

iv. in whole to public charter flights where seats are available for purchase. 

 
d. any other international services (e.g. 5th or 6th freedoms); and/or, 
 

To the extent the 5th / 6th freedom carriage is on one airline operated as part of 
a continuous journey, the Regulations should apply. 

e. regional services (e.g. Northern Canada). 
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We are recommending that these Regulations undergo a comprehensive 
regulatory process that includes the opportunity to assess proposed regulations 
for their potential impacts on regional services and our investments in these 
regions. 
 

 

 
The obligation to respond to and resolve passenger claims is regularly included in 
agreements between carriers. It has been a longstanding principle in transportation law 
that the party who “contracts for carriage” is liable for proven passenger claims. For 
baggage claims, the operating carrier is usually best situated to respond to and resolve 
passenger claims according to the terms of the applicable tariff provisions. For 
international carriage, the Montreal Convention contains provisions governing the liability 
of the contracting (marketing) carrier and the actual (operating) carrier. As such, with 
respect to joint ventures, to the extent the Regulations conflict with the terms of the 
Montreal Convention for international carriage, such terms should be dis-applied. The 
following will address codeshare/interline agreements and wet leasing.  
 
Codeshare/Interline Agreements 
 
The Montreal Convention sets out specific rules on the allocation of liability between 
carriers in both codeshare and interline flights. Furthermore, standard interline 
agreements already include operational practices, consistent with the Montreal 
Convention, with the goal of getting the traveler to his or her destination as expeditiously 
as possible.  
 
In the event the CTA wishes to place a burden on the first carrier under a 
codeshare or interline agreement, the unintended consequence of such approach 
may be reluctance on the part of carriers – in particular regional ones - to offer 
connections to long-haul destinations. The commercial risk of this approach may 
result in airlines making the difficult commercial decision to focus on point-to-
point operations instead of providing global connectivity to passengers through 
convenient hub transfers.  
 

 

2. Please comment on how the regulations could apply to diverse operational 
arrangements, for example: joint ventures; interline arrangements; code sharing or wet 
leasing; involvement of both a marketing and operating carrier; or involvement of third 
party operators or resellers. Are there any adjustments required, and if so, please explain.  
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In order to ensure consistency and conformance with existing law, the 
Regulations should apply to marketing carriers for issues related to domestic 
flights. For baggage claims related to domestic flights, the Regulations should 
apply to operating carriers. With regard to international flights, the Regulations 
should state that all matters relating to delay and baggage claims are subject to 
the provisions of the Montreal Convention, which contains the exclusive remedy 
for passengers. 
 

 
Wet Leasing 
 
WestJet is supportive of the Regulations applying in whole for domestic flights 
utilizing wet leased aircraft. 

 
This question touches on a number of issues, each of which will be addressed in 
turn. With respect to the second part - application to all types of flights - we 
refer you to our above responses under the “Exclusions and Adjustments” 
section.  
 
 
WestJet recommends that the eventual draft Regulations undergo a 
comprehensive regulatory process that includes the opportunity to assess 
proposed regulations for their potential impacts on the WestJet Groups’ 
applicable diverse operational arrangements.  
 
 

 
“to, from, and within Canada” 
 
As previously indicated, the Regulations will always be subject to the Montreal 
Convention. We submit the application of the Regulation to all flights “to, from 
and within Canada” will subject carriers to air passenger protection regulations in 
other jurisdictions. This is recognized in the other jurisdictions’ passenger rights 
legislation. For example, in the European Union, Regulation (EC) 261/2004 
(“Regulation 261”) applies to passengers departing from an EU airport. It does 
not apply to passengers traveling on flights to the EU, unless the flights are 
operated by an EU based carrier. Similarly, the denied boarding legislation in the 

 
3. Section 86.11 requires the CTA to make regulations in relation to flights to, from and 
within Canada, including connecting flights. Should all elements of the regulations apply to 
all types of flights? If not, please explain.  
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United States does not apply to passengers flying to the United States from a 
foreign location. The addition of a further compensatory scheme would be 
duplicative and burdensome. 
 
As a result, it is our view that the proposed Regulations should: (i) be disapplied 
to the extent they conflict with the Montreal Convention for international flights 
from Canada, and (ii) not apply to domestic or foreign carriers in relation to 
flights to Canada, as these flights originate in a multitude of jurisdictions with 
varying legislation and logistical/technical/legal circumstances.  

 
WestJet recommends the CTA consult with the International Air Transport 
Association (IATA) which has made recommendations with respect to exclusions 
and adjustments.  At a time of considerable ingenuity and partnership with 
airlines globally, we need to ensure that regulations do not serve as a 
disincentive to investment and partnership. IATA has submitted that “Applying 
the proposed legislation to flights to, form and within Canada, including 
connecting flights, would be extraterritorial, likely unenforceable and in breach of 
principles of public international law.” 

 
Connecting Flights  
 
The Regulations should only apply to originating flights, not connecting flights for 
the following reasons: 

i. EU issues regarding imprecision of scope in relation to connecting flights 

and the obligations imposed on EU and non-EU carriers; 

ii. Reasonableness of connection time in an itinerary; and 

iii. Montreal Convention. 

 
EU Issues 
 
The scope in this area is not clearly set out in Regulation 261 and has 
consequently been the subject of piecemeal definition by way of numerous court 
cases. The concept of "directly connecting" flights has caused particular difficulty 
in determining the application of Regulation 261 or the length of a flight 
(relevant to the amount of compensation). In part the difficulties arise because 
operative terms are effectively embedded within definitions. Further, the Courts 
have imposed where the first sector departs from an EU airport and directly 
connects outside of the EU, the delay should still be measured with reference to 
the final destination, even where the second sector is operated by a non-EU 
carrier and takes place entirely outside of the EU. 
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Neither the legislation or case law clarify the application of Regulation 261 to a 
non-EU carrier operating the first sector of a flight outside the EU, which directly 
connects with a second sector operated by an EU carrier to an EU destination. 
Similarly, the drafting around the obligations of the "operating carrier" has led to 
uncertainty and satellite litigation.  
 
Connection Time 
 
In line with the above difficulties experienced with Regulation 261, carriers are 
often challenged with the amount of connection time built into an itinerary. 
Consider, for example, a flight departing LGW to YVR, with a connection in YYZ. 
If the guest arrives on time in YYZ, has a 15-hour layover, but the second flight 
to YVR is subsequently delayed, it seems untenable that guest would be entitled 
to compensation under Regulation 261. The YYZ – YVR segment is an entirely 
domestic flight, and arguably a separate flight altogether given the length of the 
connection (as opposed to one connecting flight).   
 
Montreal Convention 
 
Delays of passengers during the second leg of a respective journey should be 
excluded from the delay, cancellation, and denied boarding portions of the 
Regulations by virtue of the exclusive liability regime established under the 
Montreal Convention. In addition to the Convention, any extension of proposed 
regulations may amount to an exercise of extraterritorial jurisdiction.   
 

 
Entitlement to standards of treatment and compensation must consider the 
following: 
 

i. the ability to re-accommodate passengers - In this circumstance the 

Regulations should not apply;  

ii. the nature of the disruption – for example, cancellations due to safety, 

inclement weather, or matters outside the carriers control, should be 

exempt from the application of the Regulations; and 

 
4. When a flight disruption (e.g., a cancellation) occurs before the scheduled day of travel, to 
what extent should minimum standards of treatment and/or compensation apply? Please 
explain.  
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iii. the amount of notice provided prior to the disruption (as further discussed 

below). 

Notice:  
 
WestJet notes the notice limits under Regulation 261 would be a potentially 
suitable template for Canadian aviation, however, WestJet requests the 
opportunity to review draft regulations to ensure they are appropriate for 
Canadian aviation which is very different from commercial aviation in Europe – 
both operationally and economically.   

 
 
 

INTERNATIONAL COMPARISONS: BEST PRACTICES AND 
LESSONS LEARNED 

 

 
The WestJet Group would like to highlight the submission of IATA who has 
outlined strengths and weaknesses of various approaches globally to these 
issues.  It is important to note that comparing Canadian commercial aviation to 
other jurisdictions is not a prudent exercise.  Our market is unique both 
economically and geographically and requires its own unique set of regulations.   
 
a. flight delays and cancellations; 
 
As the U.S does not have a formal regime regarding delays and cancellations the 
focus of this response will be with respect to the EU. The regulatory regime in 

 

1. What in your view is effective, and what is not effective, in the regulatory regimes of 
the United States of America and the European Union as they relate to the following areas 
(as applicable for those jurisdictions)? Please explain your answer.  
  

a. flight delays and cancellations;  

b. denied boarding;  

c. tarmac delays; and,  

d. clear communication with passengers  
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the EU started as a deterrent to stop airlines from overbooking or cancelling 
flights for commercial reasons. From this, the regime has expanded into a 
financial and administrative burden that it is today. More specifically, Regulation 
261 has sought to manage relations between passengers and airlines and impose 
standards of service (or compensation) rather than allow the market to find a 
level.  
 
We find very few effective points with this regime, and would highlight the most 
notable challenges as follows: 
 
1. Punitive Compensation 

Regulation EC 261 is a regime of punitive compensation for a shortfall in service 
delivery and an unlimited liability of care and assistance to passengers for any 
reason.  Consider the Icelandic volcano eruption in 2010, where regulators 
closed very large parts of European airspace stranding hundreds of thousands of 
passengers. As a direct result of this, airlines were required to provide care and 
assistance to their passengers for the entire duration of the flight ban. This 
wasn’t an isolated incident either – similar incidents include the Japanese 
radioactivity crisis, civil disobedience in North Africa and the Middle East, and 
other extreme weather events. While airlines have no control over these events, 
they are held responsible for unlimited amounts, and for indefinite periods.  

 
2. Legislation re-written by the courts 

Regulation 261 has been repeatedly re-drafted by the Courts. In particular, the 
Courts have: (i) extended the right to compensation to cover delay in addition to 
cancellation/denied boarding, and (ii) slowly eroded the types of circumstances 
regarded as “extraordinary”. 
 

(i) Introduction of compensation for delays 

In the case of Sturgeon4 the Court of Justice of the European Union (the “CJEU”) 
established that delays equal to or in excess of 3 hours were to be treated as 
equivalent to a cancellation and therefore also deserving of prescribed 
compensation under Article 7 of Regulation 261. The Regulation, as drafted, 
does not provide for compensation (as distinct from assistance, reimbursement 
or rerouting) with respect to long delays. This was a blatant example of the 
Courts rewriting the legislation for policy reasons. In that instance, we do not 
consider that Regulation 261 as drafted was unclear. 

                                                        
4 Christopher Sturgeon, Gabriel Sturgeon and Alana Sturgeon v Condor Flugdienst GmbH (C-

402/07) 
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In addition to re-writing operative provisions, airlines are faced with 
contradictory judgments throughout the EU – often as a result of lower level 
courts with limited aviation experience. 
 

(i) Eroding the types of circumstances regarded as “extraordinary” 

The definition under EU legislation and case law is convoluted and has been the 
subject of much litigation. Recital 15 to Regulation 261 provides that:  
 

"Extraordinary circumstances should be deemed to exist where the impact 
of an air traffic management decision in relation to a particular aircraft on 
a particular day gives rise to a long delay, an overnight delay, or the 
cancellation of one or more flights by that aircraft, even though all 
reasonable measures had been taken by the air carrier concerned to avoid 
the delays or cancellations." 

 
In the case of Wallentin-Hermann5 the Court stated that “extraordinary 
circumstances” covers only circumstances which are "not inherent in the normal 
exercise of the activity of the air carrier concerned", as well as meeting the 
second limb of the test which is that they are beyond the actual control of that 
carrier on account of its nature or origin. The Court pointed out that air carriers 
are confronted as a matter of course in the exercise of their activity with various 
technical problems to which the operation of those aircraft inevitably gives rise. 
The Court concluded that the resolution of a technical problem which comes to 
light during aircraft maintenance or is caused by failure to maintain an aircraft 
must therefore be regarded as inherent in the normal exercise of an air carrier’s 
activity and cannot therefore constitute as such an “extraordinary circumstance” 
within the meaning of Article 5(3) of Regulation 261. We find this test opaque to 
say the least. 
 
Following the Wallentin-Hermann decision there is almost no prospect of relying 
on an Extraordinary Circumstances defense due to technical reasons. This is the 
case even when an airline follows appropriate regulatory standards and 
manufacturers recommendations. Subsequent to this decision, case law before 
the ECJ, in the UK, and many other jurisdictions follow this and interpret the 
Regulation against airlines, indicating a very clear policy objective that places 
significant risk on the airlines on a strict liability basis. 
 
It is not appropriate to expect carriers to invest disproportionate resources in 
maintaining engineering capability and spare parts at all possible destinations. 

                                                        
5 Friederike Wallentin-Hermann v Alitalia C-549/07 
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This is, however, what an airline would need to do to minimize exposure under 
the current interpretation of "extraordinary circumstances". Some measures are 
not commercially feasible, and this should be recognized. 
 
In addition to eroding the “extraordinary circumstance” defense, EU Courts have 
also struggled with how to address bird and lightning strikes – issues which 
certainly should not require a legal interpretation. In Marcela Pešková, Jiří Peška 
v Travel Service a.s.6 (“Marcela”) the CJEU held that bird strikes may be 
considered extraordinary circumstances but applied convoluted reasoning in 
order to reach this view.  
 
The significance of Marcela was that neither the lower court nor the ECJ were 
able simply to conclude that once a bird strike had occurred, then the 
extraordinary circumstances exception applied. In that event, the bird strike had 
not caused any damage, but, obviously correctly, the airline chose to conduct a 
thorough check before the aircraft was released for further service.  In Marcela 
the Czech court asked the ECJ to address whether is it reasonable for an airline 
to schedule enough time on every sector to check an aircraft for damage after a 
bird strike. If it were, then the time taken to conduct those checks could never 
amount to "extraordinary circumstances" – an airline would always have to allow 
enough time in the schedule for checks to be conducted. To be fair, the ECJ did 
not entertain that question, but it illustrates the lengths the courts are going to 
in order to impose liability on airlines and the curious reasoning that is being 
applied. 
 
3. Creation of a claims industry 

If Regulation 261 has not created a "claims industry", it has certainly contributed 
to a significant rise in one. There are a number of businesses in the UK (both law 
firms and independent companies) whose primary line of business is assisting 
airline passengers in pursuing claims following delays and cancellations, to an 
extent which did not exist before Regulation 261 was introduced. Many airlines 
view this as having a negative effect in terms of the increased administrative 
burden and the impact on relationships with customers. In fact, it has been 
reported that online travel agencies have commercial relationships with claims 
companies – the effect of which means after a guest purchases a ticket, if a 
delay occurs, the travel agent will reach out to the guest, advise them of their 
rights, and refer them to a claims company for resolution, entirely bypassing the 
airline.7 Ultimately – (unregulated) claims companies, which have not suffered 

                                                        
6 C-315/15 
7 https://www.washingtonpost.com/lifestyle/travel/before-you-use-a-flight-delay-compensation-
company-take-a-minute-to-think-twice/2017/02/02/12907c6c-e33f-11e6-ba11-
63c4b4fb5a63_story.html?utm_term=.dc58f5aea372 
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any loss as a result of the delay or cancellation, are benefitting from regulations 
which were intended to protect consumers.  
 
The result of this has led to an unanticipated outcome – the need to regulate this 
new industry. In fact, the European Commission issued guidance warning 
consumers of the role of claims agencies (and advising consumers to contact 
airlines first), and also formally reminded claims agencies specializing in 
Regulation 261 of their duties.8  Additionally, a current UK Treasury consultation 
process is looking at the role of claims companies generally and one of the issues 
is whether claims against airlines should be similarly regulated.9 In effect, the 
Commission is now faced with regulating a claims industry it inadvertently 
created.  
 
 
4. Unclear Drafting 

In 2013 the European Commission put forward a proposal to amend Regulation 
261.10 In its proposal, the Commission acknowledges the "varying interpretation 
being taken on the provisions of [Regulation 261] due to grey zones and gaps in 
the current text, and the non-uniform enforcement across Member States". It 
also recognizes the "decisive impact" EU case law has had on its interpretation. 
Summarizing responses to a consultation conducted in 2012, the Commission 
notes that "airlines and their associations mainly considered that the financial 
cost of [Regulation 261] is excessive, particularly that airlines face unlimited 
liability for incidents which are not their fault (e.g. volcanic ash cloud crisis in 
April 2010). The airlines heavily criticized the consequences of the Sturgeon 
judgment as causing excessive costs". The Commission considered various 
options to improve the regulation and following its impact assessment, concluded 
that, among other things, trigger points should be introduced for delays subject 
to compensation (5 hours for flights of less than 3,500 km’s, 9 hours for flights 
between 3,500 – 6,000 km’s, and 12 hours for longer flights).  
 
In addition to the European Commission acknowledging “grey zones and gaps in 
the current text”, it was notable in the case X ZR/102/16 that the German courts 
relied heavily on the recitals to Regulation 261 to help them construe the 
respective airlines’ obligations. It is symptomatic of the adequacy of drafting that 
the courts felt unable to construe fairly important points by reference to the 
operative provisions of the instrument. 

                                                        
8 European Commission Information Notice to Air Passengers, September 3, 2017 
9 https://www.gov.uk/government/consultations/claims-management-regulation-consultation-on-
secondary-regulations 
10 European Commission, March 13, 2013, retrieved online at: 
http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2
013/0130/COM_COM%282013%290130_EN.pdf 
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5. Lack of Proportionality 

The level of costs being incurred by the aviation industry are entirely 
disproportionate to the stated objectives of trying to protect passengers. More 
specifically, the amount of compensation potentially owing compared to the base 
fare of a ticket paid must be considered. For example, consider a flight from 
LGW to YYZ with a ticket price $411 CAD comprised of $249.91 CAD for air 
transportation charge, and $161.67 for taxes fees and charges. Despite a base 
fare of $249.91, a guest may be entitled to 600 Euros or $923.37 CAD – an 
amount that is entirely disproportionate to what was paid, and punitive to the 
carrier.  
 
 
b. denied boarding; 
 
The legislative regime in the United States is effective in that it provides 
reasonable exemptions to the right of compensation in the event of certain 
operational situations often faced by commercial carriers, such as: 
 

a) Aircraft change; 

b) Weight and balance; 

c) Downgrading; 

d) Charter flights; and 

e) Small aircraft. 

In addition, passengers are not eligible for compensation when the denied 
boarding occurs for flights departing from a foreign location. Again, this avoids 
duplicate and burdensome obligations (see answer to 1(b) under the heading 
“Exclusions and Adjustments” above). 
 
c. tarmac delays; 
 
The legislative regime in the United States appears effective and is already 
applicable to major Canadian carriers departing from American airports. 
Furthermore, the CTA has ordered Air Transat to apply its US Contingency Plan 
domestically. This promotes the uniformity of carrier obligations in Canada and 
the United States. 
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d. clear communication with passengers. 
 
Regulation 261 requires the carrier to provide a written notice of compensation 
rules at the time that boarding is denied, or the flight is cancelled. We feel this is 
an antiquated and overly burdensome approach. Rather, a notice displayed at 
check in (also required by the EU Regulation) directing guests to a carrier’s 
website should be satisfactory.  
 
 

 
DEFINITIONS OF KEY TERMS 
 
 

 
 
We would refer the CTA to the recent submission by IATA on this issue, in 
particular the proposed list of uncontrollable events. We submit that air carriers 
need to review a proposed list of such uncontrollable events, and such list must 
be in-line with the Ministers objectives. The government must also consider the 
critical role of other partners in the travel supply chain, whose operations, while 
central to traveler experience, are outside of the carrier’s control.  
 
 
 
 

 

1. What, in your view, is the best approach to defining events outside of the carrier's 
control?  
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We would refer the CTA to the recent submission by IATA on this issue, in 
particular IATA’s proposed list of uncontrollable events, and the significant 
limitations of the list in the EU and UK. We submit that air carriers need to 
review a proposed list of such uncontrollable events, and such list must be in-line 
with the Ministers objectives. The government must also consider the critical role 
of other partners in the travel supply chain, whose operations, while central to 
traveler experience, are outside of the carrier’s control.  
 
The EU Regulation is notable in that it has resulted in much judicial debate 
regarding the appropriate considerations in determining what circumstances 
should be deemed to be “extraordinary” or “outside of the carrier’s control.” 
Courts were thrust into the position of evaluating a carrier’s maintenance 
program, the technical aspects of the failure of an aircraft part, and whether 
courts should analyze the cause or the resolution to the subject technical issues. 
These have resulted in a body of caselaw that has been difficult to interpret and 
arguably places blanket liability on carriers for almost all unexpected technical 
difficulties outside of their control. 
 
The end result in the EU has been that carriers will not be exempt from paying 
compensation to a passenger in all cases of mechanical or technical defect other 
than hidden manufacturing defects, which are often extremely difficult to 
determine within a short period of time. A technical problem that occurs in an 
aircraft maintained according to the applicable standards of airworthiness is by 
definition an event that is outside the carrier’s control. 
  
 

2. Regulation (EC) No 261/2004 broadly defines what it considers to be an extraordinary 
circumstance (Annex B) and when an air carrier will be exempt from paying compensation 
to a passenger. The UK Civil Aviation Authority, as a National Enforcement Body of EU 
Regulation 261/2004, has developed some guidance material based on its experiences in 
applying the regulations, which provides examples of scenarios which may be deemed to 
be extraordinary circumstances (Annex C).  

Is there any reason why this list should not be adopted in Canada to define situations of 
flight disruptions that are not within the carrier's control? In your view, are there any 
notable omissions in this list? Are there any scenarios that should not be applicable in 
Canada? 
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The interests of safety are paramount in aviation. The new Regulations must 
contain an exemption from having to pay compensation in situations of 
cancellation/delay necessitated by safety concerns. We submit the following as 
proposed definitions: 
 
Mechanical Malfunction means a failure or malfunction of, or defect in, an 
aeronautical product. This is the definition of a “service difficulty” in the 
Canadian Aviation Regulations.  
 
Safety Situation means a situation that affects or may reasonably be expected 
to affect the safety of an aircraft, its occupants or any other person. 

 

 
Denied boarding is a refusal to carry a passenger on a flight, when a passenger 
has: 
 

a) a confirmed reservation, and 

b) has presented themselves for check in as stipulated and at the time 

indicated in the reservation confirmation and/or the carrier’s tariff and/or 

the carrier’s conditions of carriage, and  

c) there are more passengers holding confirmed reservations and tickets 

than there are available seats on a flight, except 

d) where there are reasonable grounds to deny them boarding, such as 

reasons of health, safety or security, or inadequate travel documentation. 

 

4. What can be considered denied boarding? Please explain.  

 

3. How should situations within the carrier's control, but required for safety purposes, be 
defined? How could a mechanical malfunction be defined? 
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PASSENGER RECOURSE 

 

 
Our guests currently have rights outlined in our tariff.  These rights are routinely 
enforced and serve both our company and our guests.  It is impossible to 
respond to a question about challenges that may occur with respect to 
regulations for which we have not had an opportunity to review.  Only a fulsome 
assessment of draft regulations will allow us to comment on challenges that may 
occur. 
 
For context, we would refer the CTA to correspondence sent to WestJet by Mr. 
Scott Streiner on September 15th, 2016, where WestJet was encouraged to 
address this very matter. The letter and the collaborative manner in which 
enhancements we made is indicative of our shared commitment to the guest 
experience in Canada.   
 
Furthermore, as discussed above, Regulation 261 has sought to manage the 
relationship between passengers and air carriers. Given the growing presence of 
claims agencies in the EU, it is common to only hear from a claims company (in 
the form of a written demand) and not the passenger. As a result, the 
Regulations must require that airlines be the first point of contact for all disputes 
under the Regulations, and, following a fixed period of time, if the issue is not 
resolved by the airline, the passenger may seek redress through the CTA.  

 

 
It is not possible to assess how long we require to process compensation under a 
regulatory regime we have yet to review. In the event the Regulations prescribe 
specific time requirements, consideration must be given as to when the request 
is actually received. For example, the time should not start upon first contact, 
but rather should only be triggered when the air carrier is in receipt of all 
required information in order to process a claim. We would propose that we have 
the ability to respond to this question when we review the proposed Regulations.   

1. Please comment on challenges that passengers may experience in seeking information 
or enforcing their rights and how these could be addressed by the new regulations.  

 

2. At what time should passengers receive compensation after they request it? Should the 
process and timing be different in different circumstances?  
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Given the significant operational impact the Regulations are expected to have on 
our industry, air carriers will require a reasonable amount of time to first review 
the draft Regulations in a comment period following publication in the Canada 
Gazette, Part I. It is only following this that we’ll be able to respond to what is 
being asked. Furthermore, smooth implementation of regulations is directly 
correlated to the quality and sustainability of such regulations.  

 

 
We submit that informal dispute resolution may be beneficial, subject to the 
carrier being provided the initial opportunity, over a fixed period of time, to 
resolve the matter with the passenger directly. We note the Alternative Dispute 
Resolution used in the EU to be somewhat beneficial, but have reservations on 
key issues. It should be noted that this is not Alternative Dispute Resolution as 
generally understood (i.e. a structured mediation process seeking to achieve a 
negotiated settlement), but tends to operate more as an adjudication process. 
We suggest the following as the advantages and disadvantages of this approach. 
Advantages: 
 

• Providing a clear route to closure for customer complaints that the airline 

is struggling to resolve. 

• Providing a more cost-effective and quicker method for resolving disputes 

than through court litigation. 

• Assisting airlines to handle/process customer complaints efficiently and 

effectively, using the precedent provided by the decisions of the ADR 

adjudicators. 

• Reducing the involvement of third party claims companies and law firms in 

processing consumer complaints. 

3. How can the CTA ensure the smooth implementation of the new requirements?  

 

4. In the event there is a disagreement between a carrier and the passenger on one of the 
many issues that may be outlined in the carrier's tariff, to what extent would informal 
dispute resolution services be beneficial, for example, mediation, arbitration and/or 
mediation-arbitration?  
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Disadvantages: 
 

• A decision only becomes binding on the consumer and the airline if the 

consumer accepts it. This means that the consumer is able to refuse to 

accept the decision and choose to pursue the complaint in court instead, 

despite the time and effort spent by the airline in pursuing the alternative 

dispute resolution process. 

• Similarly, consumers are able to withdraw from the procedure at any time, 

whereas airlines to do not have the right to withdraw once the complaint 

is accepted by the ADR entity. 

Accordingly, we submit if the CTA wishes to adopt of similar approach, that both 
parties must be bound by the process and decision. 
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OPERATIONAL CHALLENGES AND CONSIDERATIONS 
 

 
This is a hypothetical question, as various stakeholders will have different 
understandings of ‘explicit’ and ‘prescriptive’.   WestJet is requesting the 
opportunity to provide a fulsome cost/benefit analysis once the drafting process 
is complete.  It is only through the review of actual proposals that we will be 
able to provide an assessment. 
 
Generally speaking, and given the current state of innovation and investment in 
commercial aviation, the government should determine itself to avoid overly 
prescriptive regulations.  Our services are delivered on a range of aircraft type 
and in a range of facilities around the world that will make overly prescriptive 
regulations difficult to implement.   
 
We appreciate the Minister of Transportation’s commitment to regulations that 
“ensure air passenger rights are clear, consistent, and fair for both travellers and 
air carriers.”  This is a shared objective. 

 

 
 
 
 
 

 
As indicated above, prescribing the exact timing for the provision of services 
should not be an objective of the Regulations. For example, the ability to deliver 
certain provisions is dependent on the facility for which the delay occurs as not 
all facilities are equal.  Attempting to apply a standard for our operations in 
Terminal 3 in Toronto compared to one of our small airport operations would not 

1. In general, how explicit or prescriptive should the regulations be? Would greater detail 
be beneficial (e.g., to ensure consistency of application, allow for greater clarity to 
passengers and provide direction to air carriers)? Or, would highly prescriptive regulations 
create challenges for passengers and/or air carriers? Please elaborate.  

 

2. Please comment on operational challenges, if any, an air carrier may experience with 
the following, and how those could be mitigated:  

 

a. standards of treatment for delays (e.g. providing 
food, beverages, meal vouchers; and/or rebooking the 
passenger or refunds);  
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be practical. WestJet is a good-faith partner and endeavours to treat all guests 
appropriately and in a timely manner.  
 

 
 
 
 
 

Please see our response to “Tarmac Delays” in the Public Consultation 
Document. With respect to operational challenges, these can only be assessed by 
reviewing fulsome regulations.  

 
 
 
 

Given the considerable issues carriers face with Regulation 261 payments, 
consideration should be given to the form of payment, the currency it’s provided 
in, and to whom it is payable. We suggest providing a list of payment options 
that carriers may choose in their sole discretion, and limit the currency to 
Canadian dollars.  

 
 

 
 

 
Please see our previous response under “Passenger Recourse” above.  

 
 

 
 
 

Please see our previous response under “International Comparisons” above.  
 
 

b. standards of treatment for tarmac delays over 3 
hours (e.g. providing proper ventilation, working 
lavatories, and water and food onboard the aircraft; and 
disembarking);  

 

c. payment of compensation (e.g. for flight delays, 
cancellation, denied boarding or baggage);  

 

d. communicating terms and conditions of carriage, 
particularly in light of changing technologies;  

 

e. communicating the reason for flight disruptions and 
providing regular status updates;  
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Please see our previous response under “Exclusions and Adjustments” above.  

 
 
 
 

Please see our response to this question in the Public Consultation Questions.  

 

 
The WestJet Group operates in many countries and under many regulatory 
regimes.  Issues like disembarking are not made in isolation by a carrier, they 
involve multiple parties.  This is the key reality that must be reflected in any 
passenger rights regime – the airline does not control the aerodrome, gating, de-
icing, the baggage system, air navigation system, pre-board screening, ramp 
management, immigration and facilitation etc.  

The role of the organization(s) that are responsible for these functions or 
services, must be taken into consideration when seeking to “protect” the 
passenger.   

 
WestJet is unable to determine when new obligations should take effect until 
such time as it has reviewed the proposed obligations in full and assessed their 
economic and operational impacts.  It is possible that new obligations will require 

f. communicating notice of assistance and compensation 
available;  

 

g. seating of children under 14 in close proximity to a 
parent, guardian or tutor at no additional cost.  

 

3. Are there any challenges that should be noted with regard to compliance with 
requirements in other jurisdictions (for example, disembarking during a tarmac delay)? If 
so, please explain.  

 

4. When should the new obligations take effect? Is any lead time required to implement 
and comply with any of the areas mentioned in section 86.11? If so, please explain.  
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both significant investment but also IT systems changes from third party 
suppliers.  These needs can only be assessed following a thorough review period. 
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